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IHTRODUCTION 
The code of Criminal pxocedxixe, 1973 has brought i n t o 
e f fec t a new scheme for the appointment of a public Prosecu-
tor at the State l eve l tor conducting any prosecution, ^ p e a l 
or other proceeding on behalf of the Government before the 
High Court, a public Prosecutor and Additional Public prose-
cutor at the d i s t r i c t l eve l for handling sess ion cases and 
Assistant Public Prosecutors for conducting prosecutions in 
the Courts of Magistrates. All these appointments are to be 
made by the s tate Government. The Central Government has 
concurrent power for ^po int ing a Public prosecutor to 
handle i t s eases before the High Court, i^pointroent of an 
experienced advocate from the Bar as a special Public prose-
cutor for the purposes of any particular case or c lass of 
cases by the Central Government or the State Government i s 
a lso permissible under the Code. 
The Purpose of a Criminal t r i a l being to determine the 
g u i l t or innocence of the accused person, the duty of a Pub-
l i c Prosecutor i s not to represent any particular party, but 
1 National Pol ice Commission 4th Report (Government of India, 
1980) p . 23. 
the state. In undertaking the prosecution, the state is not 
actuated by any motives of revenge but seeks only by protect 
the conmunity. The duty of the public Prosecutor should con-
sist only in placing all the available Evidence irrespective 
of the fact whether it goes against the accused or helps him, 
before the Court, in order to aid the Court in discovering 
2 the truth. 
A crime is a wrong not only against the individual 
victim but also against the society at large. It is because 
of this consideration that the state, representing the people 
in their collective capacity, participate in a Criminal trial 
as party against the person accused of crime more pBrticularly 
if the crime is a cognizable offence. With the consent of the 
Court he can withdraw from the prosecution against any person 
He can give advice to the police on other Government Depart-
ments with regard to the prosecution of any person if his 
3 
advice is so sought. 
For practical purposes the local prosecutors have virtua-
lly unlimited power to initiate or refuse the prosecution of 
a case. The prosecutor, director of the states case, utili-
zing the vast discretion fae possesses, holds the power to 
4 
decide the fate of the case at an extremely early stage. 
2 Law Commissions 14th Report, vol.IInd 1956, p. 765. 
3 Kelkar, R.V., "Outlines of Criminal Procedure" IInd Ed. 
1984. Eastern Lucknow, p. 16. 
4 James L. LeGrande, "The Basic processes of Criminal Justice, 
1973, Glencoe press London, p. 173. 
Nature of Criminal Trial in India: 
The adversary system of criiainal tr ial« which we have 
adopted^ assumes that the s tate i t s invest igat ive resources 
and enploying conpetent prosecutor would prosecute the accu-
sed, who« in turn, w i l l eiqploy equally coo^etent defence coun-
s e l to challenge the evidence of the prosecution. So« both 
the const i tut ion of India and the code confer on the accused 
person a right to consult and to be defended by a lega l 
pract i t ioners of his choice. m the administration of 
Criminal Just ice i t i s of price iH|>ortance that jus t i ce 
should not only be done but must also appear to have been 
done. One principal object of criminal law i s t o psotect 
society by punishing offenders. A person might be under a 
thick cloud of suspicion of g u i l t , he might have been even 
caught red-handed, and yet he i s not to be punished unless 
and unti l he i s t r i ed and adjudged to be gui l ty by a coi^e-
tent court. One principal object of criminal law i s to 
protect society by punishing offenders. However, jus t ice 
and fa ir play require that no one be punished without a fa ir 
7 
t r i a l . The common law theory i s that prosecution of an 
offender i s e s s e n t i a l l y the concern of the aggrieved party. 
In England there i s no centralized prosecuting agency. The 
5 See the Report of the Expert Committee on Legal Aid (1973) 
p . 70. 
6 Artic le 22(1) of the const i tut ion and S.303 of the Code 
7 Supra note 3 at p . 22. 
4 
great raajotity of prosecutions are in fact instituted and 
conducted by the police. In the case of offences of excep-
tional gravity, the responsibility of initiating the prose-
cution lies with an officer known as the Director of Ptibiic 
t>ublic Prosecution. In a preliminary enquiry, the prosecu-
tion may be conducted by a police officer, but serious off-
ences which can not be tried summarily are handed over to a 
Counsel engaged by the police through a solicitor. The soli-
citor does not conduct the prosecutions himself, but is gene-
rally represented by a Counsel in Court. He gives advice to 
o 
police authorities. Government departments, m most of states 
the Public prosecutors are not whole time en^loyee. They are 
paid monthly retainers and daily fees for the work done. So 
the nature of the criminal trial in India is totally based 
on the system of common law system. Host of the elements 
which are accepted in India during the trial which are used 
in the system, accepted on the some basis of the prosecution 
system in England. 
The adversary system envisages equal rights and oppor-
tunities to the parties to present their respective cases 
before the Court, such legal rights and opportunities would 
in practice operate unequally and harshly affecting adversely 
the poor indeigent accused person vho are unable to engage 
competent lawyers for their defence. The system therefore 
departs from its strict theoritical passive stance and confers 
8 Law C<wmission 14th Report (vol.lind) 1958, p. 667 
on the accused not only a right to be defended by a lawyer 
of his choice, but also confers on the indigent accused per-
9 
son a right to get legal aid for his defence at state costs. 
The Jdudge is not to remain passive as an uopire; but he has 
to play a more positive and active role for protecting the 
public interest as tfell as the individual interests of the 
accused person. 
The adversary system of trial being what it is, there 
is an unfortunate tendency for a judge presiding over a trial 
to assume the role of a refree or an uiqpire and to allow the 
trial to develop into a contest between the prosecution and 
the defence with inevitable distortions flowing from cc»nbat-
ive and competitive elements entering the trial procedure. If 
a Criminal Court is to be an effective instrument in despens-
ing justice, the presiding judge must cease to be a spectator 
and a mere recording machine. He must become a participant 
in the trial by evincing Intelligent active interest. 
The notion of adversary system of trial has undergone 
some transformation by legislative prescriptions and judi-
cial glass, it can still be reasonably considered as an essen-
tially important conponent of the concept of fair trial. 
9 Hussainara Khatoon (IV) Vs State of Bihar (1980) ISCC 
98. 
10 Ram Chandra Vs State of Haryana (1981) 3 SCC 191. 
Though justice and fair play do require adequate pro-
vision for legal aid at the appellate stage, it has not so 
far attracted as much attention as it has in case of trial 
11 procedures. Therefore in India is a democratic country, 
it conferred the ecpjal right to the citizens^ and having 
the justice by fair trial of the Courts, 
Prosecutor in Criminal Trial in India; 
When the accused appears or is brought before the Court 
in pursuance of commitment of the case under (S.209) of the 
Code, The prosecutor shall open his case by describing the 
charge brought against the accused and stating by what evi-
dence he proposes to prove the guilt of the accused (S, 226) . 
The Public prosecutor should give a brief svmimary of the evi-
dence and the particulars of the witnesses by which he proposes 
to prove the case against the accused person. It is not neces-
sary for the Public prosecutor in opening the case for the 
prosecution to give full details regarding the evidence inclu-
12 ding by which he intends to prove his case. 
The Court is unconcerned in the matter engagement of a 
pleader by private party and of the conduct of the trial by 
such pleader under the direction of the Public Prosecutor. 
11 Supra Note 3 at p. 444. 
12 R,W. Harcos Vs State of West Bengal, 1975 Cri. L.J. 
1256, 1257 (Cal. H.C.) . 
The permission of the Court will, however, be necessary 
where the pleader engaged by the private desires to submit 
13 
written arguments ofter the conclusion of the trial. Gen-
erally speaking, the police officer of the lower grade lack 
adequate knowledge of law, particularly of case law and tne 
law of evidence and they are not capable of presenting their 
cases with ability and effectiveness. The restriction on 
allowing the police to be in charge of prosecution in under-
standable. 
Section 302(1) of the code provides that the Advocate 
General, or Government Advocate or a public Prosecutor or 
Assistant Public prosecutor shall have a right to conduct 
a prosecution, and that in such a case no permission of the 
magistrate for conducting the prosecution would be necessary 
The effect of this provision is that the public Prosecutor 
as the Assistant Public Prosecutor can intervene and assume 
the charge of the prosecution even in a case initiated on a 
private cos^laint. The pleader appearing on behalf of the 
coirplaint shall to act under the directions of the prosecu-
tor. Therefore, the prosecutor is the main person who ini-
tiate the trial when the court is in function. 
The Role of the Prosecutor; 
The object of the criminal trial is to find out the 
truth and to determine the guilt or ennocence of the accused, 
13 kuldip Singh Vs State of Haryana, 1980 Cri.L.J. 1159,1160 
(P & HHC) 
8 
The duty of the prosecutor in such trial is not merely to 
secxire conviction at all costs but to place before the court 
whatever evidence is in the possession of the prosecutor, 
whether it be in favour or against the accxised and to leave 
the Court to decide upon all such evidence, whether the accu-
14 
sed was or was not guilty of the offence alleged. The code 
does not specifically mention about the spirit in which the 
duties of the prosecutor are to be discharged. It does not 
speak of the attitude the prosecutor should adopt while con-
ducting the prosecution. The prosecutor is playing a most 
important role in the administration of Justice. It is no 
part of the prosecutor's duty to obtain convictions by hook 
or by crook. His duty should consist only in placing all 
the available evidence irrespective of the fact whether it 
goes against the accused or helps before the Courts, in 
order to aid the court in discovering the truth. The machi-
nary of Justice, a public prosecutor has to play a very res-
ponsible role; the inpaztiality of his conduct is as vital 
15 
as the iraparitality of the Court itself. 
Responsibilities of the Prosecutor; 
For the last more than century, the administration of 
criminal Justice in bhis country has seen the public prose-
cutors conducting cases in an independent, unbiased and impar-
tial capacity. The office of the Public Prosecutor is a very 
14 Ghirrao Vs Emptox, 34 Cri.L.J. 1009, 1012; Ram Ranjan Roy 
Vs En^ror, ILR 42 cal. 422, 428. 
15 Kellar, R.V.; "Outlines of Criminal Procedure", (llnd Ed.) 
9 
responsible office which is an integral part of the machi-
nary of Administration of Justice. Even Britishers never 
though of placing them under the control of the police De-
partment, as that would have robbed the public Prosecutors 
of their objectivity in the conduct of trial of the cases 
and would have tarnished the fair name of justice. As 
previously indicated, many states have constitutional pro-
visions relating to the office of prosecuting a counsel. 
Most of these states, however, have deemed it advisable to 
permit the legislatiure to prescribe powers, duties, and res-
ponsibilities by statute. Legislature Law generally assigned 
prosecutor an impressive array of duties and provided them 
with broad grantes of power. Depending upon the jurisdiction 
the prosecutor may also be responsible for rendering legal 
opinions to the Courts, perhaps one reason for the many 
legislatively established responsibilities is that in many 
countries the prosecutor may be the only executive officer 
17 in the jurisdiction with legal training. 
The prosecutor is responsible for making several key 
decisions in each case presented to him. Throughout the case, 
from early preperation through post real headings , he possesses 
18 
significant discretionary powers and enjoys near autonomy. 
Though it is no part of his statutory duties, he has also 
sometimes to advise the Police and other Government department 
16 Krishan Singh Kundu Vs State of Haryana, 1989, Cri.L.J. 
1315 (P & H.H.C.) . 
17 James L. LeGrande, "The Basic Processes of Criminal Justice" 
1973, Glencoe press, London, p. 72. 
18 Ibid. 
10 
with regard to prosecution of offenders, i f ca l l ed upon to 
do s o . In every criminal t r i a l s , i t may be sess ions or Magis-
t r a t e ' s Courts t r i a l , i t i s the duty of the publ ic prosecutor 
and the Assistant Public Prosecutor to i n i t i a t e the t r i a l and 
available the a l l evidences to the Courts for proving[i>>V t^he 
case and completing the end of j u s t i c e . 
Discretion Available to the Public 
Prosecutor; 
The prosecutors are having a l o t of d i scre t ion . Once 
the case has been in i t i a t ed by the prosecutor and has reached 
the t r i a l court. With the consent of the Court the public 
Prosecutor can withdrawn from the prosecution against any 
person. He can give advice to the pol ice or other Govern-
ment Departments with regard to the prosecution of any per-
son i f his advice i s so sought. The functional dichotemy of 
the Public prosecutor to withdraw the case from the Court. 
The public Prosecutor and the Coiirts both have a duty to pro-
tec t the administration of Cxiiainal Justice against possible 
abuse a misuse by the Executive by resort to the provisions 
of S,32l of the code Criminal Procedure 1973. The indepen-
dence of the Coxirt requires that ones the case has travel led 
to the Court, the Court and i t s o f f icers alone must have con-
t ro l over the case and decide what i s to be done in each 
19 case . 
19. Rajender Kumar Singh Jain Vs State (1980) 3 SCC 435. 
11 
Under the scheme of the Code the prosecution of an 
offender for a serious offence is primarily the responsibi-
lity of the executive, and the withdrawal from the prosecu-
tion is an executive function of the Public prosecutor. The 
Government may suggest to the public Prosecutor that he may 
withdraw from the prosecution but nonecan coiqpel him to do 
so. The Public prosecutor is an officer of the Court and 
20 
responsible to the Court. The public Prosecutor has a 
statutory function entrusted to him by S,321 with a power 
21 to withdraw from a prosecution. The essential considerate 
ion which is inplicit in the grant of the power is that 
should be in the interest of the administration of justice. 
The broad ends of Public Justice will certainly include 
appropriate several economic and political purposes. So 
the discretion of the pioblic Prosecutor so many that can 
not be narrated one by one. 
SCOPE OF THE STUDY 
The present study is a modest attenpt to examine the 
present system of prosecution and the role prosecutor performs 
in administration of criminal Justice. A comparative study of 
20 Subhash Chandra Vs State (Chandigarh Adm.) (1980) 2SCC 
155. 
21 State of Punjab Vs Gurdip Singh 1980 Cri. L.J. 1027-1029 
(P & H.H.C) . 
12 
pxotecutlon system under, American, continental, British 
Ccxumon Law and Islamic Law systems has also been attempted 
to gain a deeper Insight with a view to litprovlng our own 
system. In second chapter, the appointment and duties of 
the pxibllc prosecutors are dealt with how th^ these officers 
are performing their function during the trial the provisions 
of the Criminal procedure code and mentioned In the third 
ch^ter of this theslss. The provisions of the Code are 
providing the powers to these officers to maintain the 
deglnlty of the Court the people of the nation get the 
Justice from the Judicial system. There are many lacuna's 
In this systems, how It Is Improved, It Is tried to reform 
and Inprove this system In the fourth chapter of this work. 
The Law Commission National Police Commission and report of 
expert committee on legal aid Is also reconaended, many Im-
provements and recommendations which are mentioned In the 
fourth chapter of this work. In the last the conclusion 
and suggestion are mentioned. 
Every citizen of India expect to the Government and Its 
organ. Judicial system to get the Justice. It Is a prime goal 
if the machlnary of Justice to provide the Justice to the peo-
ple. It is the duty of the citizen to abey the law and orders 
of the Government and its organ and maintain the peace and 
tranquility. Then the nation can survive and developed. 
13 
Chapter - I 
HISTORICAL PROSPECTIVE OF PROSECUTION 
SYSTEM IN INDIA 
A prosecution system deploys lihat may be called the 
prospective power of the State« or the power to put persons 
on trial. The system operate through an office called pub-
lic prosecutor. There with King-pin of the entire scheme 
of criminal procedure, and exercise more power than Judge. 
The prosecution is the system of administration of Justices 
to prosecute the wrong doer, it is the duty of the State of 
prosecute the wrong doer. Every wrong doer must be punish-
ed according to their wrongful actions. It is the principle 
of law that no one is above law. Each and every citizen of 
the country is under a duty to obey and follow the law. Then 
the state will be succeed to providing the Justice to the 
same. 
In Indian Judiciary is separated from the other organs 
of the Government machinary of the state, it is provided 
under Art 50 of the Indian constitution. 
1 S.H. Kadish (ed.) Encyclopedia Crime and Justice, vol. 3, 
(194, N.Y.), at p. 460 
14 
In the criminal cases the public prosecutors are ap-
pointed by the State for opening the trial of the case. 
co(^erate the 
The Public Prosecutor^coxirt to investigate the real posit-
ion of the case and can be provided the justice to the vic-
tims. 
Thus main aims and object of the Public prosecutors 
are to help the court to decide the case according to law 
and also to provide the justice to the people. 
Different Systems of prosecution 
in the World: 
There are several systems of criminal prosecution in 
the western World, each distinguish in svibstantial part by 
the extent to which a Pxjblic Prosecutor decides whether crime 
should be charged. In England any member of the public may 
prosecute but the Attorney General has complete authority to 
dismiss the charge and most prosecution are conducted by the 
2 
local police. 
In continental Europe, the initiative lies almost 
entirely with the State, acting through a Public Prosecutor 
or an investigating Magistrate, charging discretion is said 
to be non-existent or subject to Judicial review. American 
criminal prosecution is a hybrid like continental systems 
2 Ibid. 
15 
it is an institutionalized and public function like its 
Englished ancestor, it places extra ordinary emphasis on 
local autcmomy and changing discretion. 
(A) - COMMON LAW SYSTEM 
1- British and Colonial Origins; 
In the seventeenth and eighteenth centturies system 
of private prosecution prevailed in England* No public 
official was designated as a Public prosecutor, either locally 
or nationally although the local Justice of the peace some-
times assumed the role. The Attorney General of England 
could initiate prosecutions but did so only in cases of 
speical importance to the Crown. He did however, play an 
occassional part in controlling the exess of private prose-
cution. By filling a writ of nolle prosequi (indicating his 
intention not to prosecute he could dismiss any prosecution 
and his decision in such matters were treated by the courts 
3 
were intirely within the discretion. 
A prosecution syst@a deplays what may be called the 
prosecutive power of the State, or the power to put persons 
on trial. This is jui generis, all other constitutional 
functions being qualitatively distinguishable. It is of a 
crucial importance, whatever the outcome, being put on trial 
is a painful affair requiring close regulation.* 
3 Ibid. 
4 Ibid. 
16 
The system deploying the prosecution power may be 
arranged in various ways. It needs to work in a manner 
both efficient and conferming to pxiblic policy regarding 
5 
law enforcement* 
The present prosecution system in England and Wales, 
having grown up in an undirected fastion over the customs, 
is notovriously ramshakle. At its learnt lies the t«net 
that it is for the citizen to set in motion the criminal 
law. The State opporative that of necessity grewup round 
this increasingly unrealistic idea lacked an accepted rat-
ional^. Instead we have accustomed ourselves to the fiction 
that the police* who prosecute in the vast majority of cases, 
6 
do so a private person. 
Sometimes, even though the prosecution remains in 
the hands of the police, the consent of the Director of 
Public prosecution or a Law Officer is, under statute, re-
quired. If this is withheld, police work on the investiga-
tion will be wasted. A few police forces law continued to 
the present day without a prosecuting solicitor's depart-
ment, a practice which tends to involve the amount of was-
ted investigation work. 
Under idea currently prevailing in England and Wales 
public policy requires an open, accusatovial, system of 
5 Report of the Royal OOTMftission on Criainal Procedure, 
1981, Vol. V-VI, p. 8092. 
6 Ibid. 
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criminal justice. If the coxirt attempt to adopt an enqui-
Sitorial role the conviction may be quashed* Cbmmittal pro-
ceeding are still referred to as an enquiry by examining Jus-
tice. However since the passing of the summaJT^  jurisdiction 
Act 1848 even that procedure has not been basicaJ^ f-^ oqiJlSito-
rial""and the accused may not be examined against his will. 
The prosecutor must retain a fair and impartial atti-
tude throughout. As the Philips Commission said, it is his 
Job to put the prosecution's case preferential yet dispas-
sionately. He must not struggle for conviction nor be bet-
rayed by feelings of professional rivalary. He must place 
before court all the relevant facts, including that favour-
able to the accused. This marie a great change from past 
practice, when many prosecutions browbeet the prisoner, 
the Jury the witnesses, and sometimes even the court itself. 
Prosecution Policy: 
The collection of current applied values making up 
prosecution policy governs the key policy decision in a 
particular case. Given that a conviction is likely, the broad 
test is whether in all the circumstances a prosecution is 
required in the public :|nterest to prosecute in a particu-
lar case then to insist on doing so many will be appressive. 
7 Ibid. 
8 Ibid. 
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prosecution pol icy mist jseflect the coiaroon men, indeed 
i t can have no other J u s t i f i c a t i o n . Here we encounter a fun-
damental problesBS in law. How i s the connion men to be disco-
vered 7 s\:^pose« 9n the point of i s sue , there i s truely no 
Q 
agreed opinions. 
Cogposition of the Service; 
The crown prosecution service will be headed by the 
Director of Public prosecutors, who will be in^ossible for 
its overall management. The Director will be supported by 
a head guarter staff based in control harden as hither to.^° 
The Director is required to devide England and Wales 
into appropriate areas each of which will be headed by a 
chief Crown prosecutor designated by him. There are likely 
to be 29 areas in England, of which hearden will comprise 
three. There will be two areas in wales. Thirteen areas 
in England and one in Wales will correspond to an existing 
police area. The reminder will correspond to two catigories 
police areas. 
Each Chief Crown prosecutor will be responsible to the 
Director for supervising the aperation of the Service in area.^^ 
9 Ibid. 
10 Ibid. 
11 The Prosecution of offences Act 1985, 51(1) ( b ) . 
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2- prosecution Syateni In English Law Systemt 
In England, thexe is no centralized prosecuting agency. 
The Cannon Law theory Is that prosecution of an offender Is 
essentially the concern of the aggrieved party. In contrast 
with this In Scotland, the right to Institute and carry on 
Crloolnal proceedings Is that of the State. But In even In 
England, the great majority of prosecutions are In fact Ins-
tltuted and conducted by the police. Even where the prosecuf 
tlon is started by a private citizen. It Is normally conduc-
ted 1:^  the police In all cases of serious offences. In a 
preliminary enquiry, the prosecution may be conducted by a 
police officer, but serious offence which can not be tried 
suBBoarlly are handed over to a Counsel engaged by the 
Police through a sollclter. In the case of offences of 
exceptional gravity, the responsibility of Initiating the 
prosecution lies with an officer known as the "Director of 
Public prosecutions'*. He Is an official aqppolnted by the 
Home Secretary from among barrister a sollclters of ten years 
standing. He does not conduct the prosecutions himself, but 
Is generally represented by a Counsel In Court. He has his 
own legal and administrative staff to assist hlro. The Direc-
tor's main functions are as follows:* 
12 The prosecution of offences Reglstatlon, 1946 and under 
the Prosecution of offences Acts, cited In Archibald 
pleading. Evidence and practice In Criminal Cases 33rd 
Edition, pages, 113-114. 
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(1) He gives advice to police authorities* Govern^ 
nent depaxtnents« and others; 
(2) He prosecutes (a) all offences punishable with 
death (b) cases referred to hiia by Governnaent 
departnents, if be thinks there should be a 
prosecution* and cases which appear to hia to be of 
iiqportance or difficulty or which for any other 
reason require his intervention. 
(3) The Police nust report to him certain offences 
specified in the fiegulations, like offences of 
murder* man^slaughter* rape* sexual offences* 
sedition,* public mischief* bribery and corruption 
of public servants fraudulent coersion by a public 
official* solicitor or trustee* and others. The 
list of such offences is a long one. 
In respect of these and certain other specified 
offences* reports are sent to the Director of Public prose-> 
cutions by the Chief officer of Police from every police dis-
trict. This enables him to keep a check on the final result 
of the investigations into these offences. He is also infor-
med of every case in which the prosecution for an offences 
instituted before examining Justice or a Court of summary 
Jurisdiction is wholly withdrawn on is not proceeded with or 
within a reasonable time, in such cases if the Director 
is satisfied that some circumstances* e.g. improper conduct* 
has arisen in connection with the proposed withdrawal* he can 
intervene and carry on the prosecution under his Statutory 
Powers. 
Hotiever* the most important duty of the Director is 
to give advice* whether on his own initiative or when asked 
to Government departments* Chief Officers of the police* and 
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other officers^ in any natter relating to a Crime which 
appears to him to be of sufficient gravity. One of his 
important duties is to advise the investigating agency in 
isportant and serious cases. Such advice is particularly 
sought in matters whece technical evidence may be required 
e.g. of a medico legal kind, or where questions arise which 
may require examination by an expert accountant or some 
13 
scientific esqpert. 
The Justices are the initial guardians of the liberty 
of the subject for they have to determine whether or not a 
man should stand his trial. They are appointed by the Lord 
chancellor on the advice of a committee presided over by the 
Lord Lieutenant of the country. In rural districts it is 
easy to pickout tnose who are prominent in the life of the 
community; in urban districts it is naore difficult and 
there the appointments tend to be made from people who take 
an active part in local politics. The Lord Chancellor, what 
ever political party he belongs to endeavoures to ensure 
that political elements on the Bench are fairly balanced. 
There is no objection to a lawyer* who is not in practice, 
serviving as a Justice of the peace, but the majority of 
them are laymen and rely for legal guidance on their clerk 
who is generally a solicitor« In this respect they are very 
like Jurymen in small matters, as in great England likes 
13 Law Commission 14th Report, vol. II, 1958, p. 768 
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t o put the execution of the Criminal law into the hands of 
laymen. There are about 20#000 Just ices in England and wales. 
The Courts in which they s i t and cal led petty Sessions, and 
each petty sess ional Court a large enough conpliment of 
magistrates to ensure that no individual except in the busi-
e s t d i s t r i c t s , has to s i t more than a few days in each months; 
otherwise the work, which i s unpaid, might become too much of 
a burden. By far the greater part of the work i s the t r i a l 
of petty crime; and the proceedings for committal form only 
a small part of their dut ies . 
Thus the process of Criminal prosecution i s in England 
in three s tages . The f i r s t stage i s the enquiry by the po l i ce 
into the Circumstances of the al leged crime. Ideally th i s 
should be i e^ort ia l and designed to bring t o l i g h t a l l the 
relevant facts for use by one s ide or the other at the tr ia l , 
The second stage i s the enquiry before the magistrate where 
the prosecution's case must be tinfolded and tes ted; and the 
sufficiency of i t i s the Just i f i ca t ion for requiring the 
accused to stand h is t r i a l and may be for h i s detention while 
awaiting t r i a l . The third Stage i s the preferment of the i n -
dictment« the accused's arraignment upon i t , and his pleas to 
i t , the indictment being the f ina l instrument giving l ega l 
precis ion tothe charge which the accused has to m e e t . ^ 
14 Devlin Patrick, "The Criminal Prosecution in England", 
Oxford University press , 1960, London, p . 89. 
15 Ibid, p . 111. 
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Even today* private prosecution i s the major method 
o£ ptiblic Prosecutions* a public prosecutor* acts only rarely* 
and then in case where s igni f icant government or public in t e -
res t s e x i s t . A majority of English - prosecutions are i n i t i -
ated by pol ice officers* who* depending on the seriousness on 
conplexity of the case* e i ther u t i l i z e po l i ce department per-
sonnel or eoqploy or s o l i c i t o r . The private c i t i z e n also 
possesses and independent right to i n i t i a t e Criminal actions,^^ 
16 Jaraes* L. LeGrande* "The Basic process of Criminal 
Justice*** Coll ier Hacraillan* publishers* London* p . 72, 
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(B) - PROSECUTION SYSTEM IN AMERICA 
Cxliainal procedure in the Ansrica colonies tended to 
follow this pattern. There was an Attorney General in each 
coloney, the first ^pointed in Virginia in 1^43. Like their 
English counterparts, the American Attorney General could re-
present the Crown in both civil and Criminal cases but left 
Criminals Prosecution largely to the victim. This system 
of private prosecution proved even more powerly suited to 
the needs of the new society than to the older one. Grand 
Juries were aften in need of professional guidance, and com-
plaints were easily determined by the difficulty and es^ense 
of conducting their own prosecution particularly when the 
distances to be travelled between settlement and communicat-
ions rudimentary. Moreever, the severe Criminal Sanctions of 
the periods were powerful spurs to abuse of the Judicial sys-
tem by victims initiating prosecution to extent pressure avoi-
17 ding criminal sanctions by settling their cases privately. 
By 1710 these coajpcomises were depriving the Virginia 
Courts of madti of the revenue that had been anticipated from 
fines. Similar developments wete occurring in the other 
colonies. In en effort to make prosecution more evenhanded 
S.H. KadishXed.) 
17/.Encyclopedia of Crime and Justice,vol. 3 , at p. 1286 
25 
and moxe xeoianeratlve to colonial Governrasnt Attorneys CSene-
xal began exercising their authority to prosecute more often, 
18 
not only in inportant cases but in routine ones as well. 
The United States Attorney is the Chief Federal Law 
Enforcement Officer in each of the ninety five Judicial 
districts that nake up the United States^ Working with 
grand Juries and law enforcement agents, the United states 
Attorney investigates federal Crimes, authorizes or declines 
prosecution, determines the charges to be brought and the 
manner of prosecution their criminal cases or negotiates guilty 
pleas, and represent the Government in the apellate Courts. 
district 
Unlike the local prosecutor, or/ Attorney, whose resources 
and legal authority are usually confined to a limited area 
each United States attorney can bring to fear the full re-
19 
sources and authority of the federal Government. 
Although the United States Attorney acts under the 
general supervisions of the Attorney General and function 
with in Department of Justice guidelines. There is little 
central control over the daily operation of his office. 
The United States Attorney and the Justice Departments 
S.H. Kadlsh (ed.) 
18/ Encyclopedia of Crime and Justice vol. 3 , at p. 1290. 
19 Ibid 
20 Encyclopedia of Crime and Just ice v o l . 3, at pp.l286r 
1590, 1291. 
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The Origin of the office: 
The office was first created by the Judiciary Act of 
1789, Chester 20# I statute 73, which provides for the pre-
sidential appointment in each district of "a meet person 
learned in the law to act as attorney for the United States 
to prosecute all delinquents for Crimes and offences. The 
sane Act provided for the appointment of an Attorney General, 
whose function was to represent the Government in the United 
State Supreme Court and to advise the president and the heads 
of the executive departments of the federal Government on 
legal matter. The Attorney General, however, had no formal 
control over the conduct of the local federal law enforce-
21 
raent officers. 
The prosecuting attorney is a full time public official, 
except in very spreadly peculated rural countries, in most 
Jurisdictions he is choosen by election in the country in 
which he serves, in a few Jurisdictions the prosecution is 
appointed by a state level authority. In urban areas the 
prosecutor has a supporting staff, which is large cities 
may run to hundered of lawyer along with para legals investi-
gator and clinical staff is largely professionalized in cont-
rast to the patronage system once present. In same states, 
member of the legal staff hold monitrated position and a 
substaintial per centage of the circumstance serve as such 
21 Ibid. 
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duxlng their entire professional career. On other hand top 
level deputies are often discretionary ^polntment and are 
often selected on political or patronage grounds. There Is 
also a relatively high turnover of Junior level staff posi-
tion with lawyers entering to gain rapid, intensive trial 
esqperience and then novlng on the private practice. This 
pattern results in piany cases being handled by deputy prose-
22 
cutors who are young in years and limited in experience. 
The prosecution's Office is responsible for a case from 
the point where it is received from the police through its 
termination by trial, guilty plea, a dismissal. The prose-
cutor is responsible for determining whether a formal charge 
should be lodged, and if so, what specific crime should be 
charged, for conducting settlement negotiations where a plea 
of guilty may be in prospect, for deciding to abandon prose-
cution that can not be proved or settled, and for trying cases 
that go to trial, particularly in the chajiging and negotiat-
ing process, the prosecutor has very broad range. 
B- Prosecution System in Continental System; 
By contrast, in Austria, west Germany and France the 
prosecutorial Corps is structured herarchically on a nation 
wide or state-wise or statewide basis. Ultimate responsibility 
22 Supra note 20. 
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resides In the nalnister of Justice, who ^polnt each indivi-
dual prosecutor, itppointment and advancement are largely 
Independant of political considerations and are based on per-
formance in examinations and on merit in service young lawyers 
usually begin their prosecutorial careers seen after complet-
23 Ing their legal studies. In France and west Germany, the 
Pre isquisits for appointment are several months of practical 
experience as a Court entern and the passing of a State exa-
perlods 
minatlon; Austria require a preliminary .^.. of service as 
a lower Court judge. Many prosecutor follow the prosecutori-
al Career pattern until retirement. On the continent it is 
quite \inusual for a prosecutor to became private attorney, a 
law teacher or a full time politician. 
According to legal theory, the prosecutorial function 
belongs to the executive branch of Government. That concept 
is born out by the ultimate responsibility of the minister 
of Justice for the organisation of Criminal prosecutors and 
by his authority to issue general as well as specific inst-
24 
ructions to prosecution personnel. 
The proximity loetveen the officer of Judge and prosecutor 
in Europe has deep historical role. In the traditional inqui-
sitional process, which prevailed on the contenant until the 
nineteenth century^ the Judge was responsible for investigat-
ing a criminal case for preparing the accusation and for 
23 Francis Be ... "The Crown Prosecution Service", 1986, 
Cri. L._R., pp. 3-4. 
24 Ibid. 
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deviding on the guilt or innocence of the department. The 
obviovis conflict inherent in that triple role called for a 
seperation of functions. 
I-(a) Criminal Investigation and the 
prosecutor; 
The English system exemplifire the model of Unity bet-
ween investigation and prosecution; the police gather the 
evidence and decide whether it is sufficient to sustain the 
case against the depandent in Court. Unless the police deve-
lop a district sense of skepticism toward their own work, one 
would expect a strong bias favour of prosecution to result 
from that arrangement. The opposit extreme would be a 
strict seperation of investigation and prosecution; the 
police or independent magistrate would conduct the investi-
gation« and the prosecution sole functions would be to decide 
whether or not to file an accusation. That appraoch «fould creat 
two problem. First legal guidence and sx^ervision. Second 
the prosecutor could only accept the results of the investi-
gation as presented to him« and would be precluded from 
26 gathering further information. 
In addition to the Director in Chief Crown prosecutions* 
the qualified legal personnel will consist of Baristers or 
25 Ibid., p. 1998. 
26 Ibid. 
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Sollcltox designated by the Director as Crown prosecution. 
All members o£ the Service will be civil servants. Subject 
to Instructions, given by the Director as to the institut-
ion and conduct of proceedings, the giving o£ consents and 
any other matters. 
The Are<f and Branches; 
Each prosecution area will have its area office. Fur-
thermore an area will have a numbers of branch officer, each 
located near a major crown court or magistrate Court. The 
senior Crown prosecution in charge of a branch office will 
be designated branch crown prosecutor. 
I-(b) The Director; 
From the setting up of the office in 1879 the ^point-
ment of the Director has been a function of the Home Secre-
tary. Under the new arrangement he is to be appointed by 
the Attorney General. This makes sense since he will be 
required, either to discharge his function under the super-
27 intendance of the officer. 
27 The prosecution of Offences Act 1985, S.2(l)-3(1), 
at pp. 55-56. 
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I-(c) Functions of the Crown prosecution 
Services; 
It will be the duty of the new service generally, to 
take own the conduct of all criminal proceedings which are 
established on behalf of a Police farm, whether by a raeraber 
of that farm or by any other person. 
The Act goes onto reproduce more or less unchanged the 
existing fiinctlons of the Director. He Is to Institute and 
haoe the conduct of any criminal proceedings where because of 
the Importance or difficulty of the case, or for save other 
reasons, that Is appropriate. 
Where criminal proceedings are Instituted In circums-
tances In which the Director Is not xinder a duty to take 
over their conduct, he may never the less do so of any stage. 
Some powers and duties of the Director of Pxibllc Prose-
cution and as per follows: 
1) To take over the conduct of forfleture cases 
under the abscene publication Act 1959. 
11) To take over the conduct of binding over proceedings 
Instituted by the police; 
111) To give advice to police force matter relating to 
criminal offences; 
Iv) To «^pear for the prosecution, where so directed 
by the Court on any criminal appeal from the High 
Court or Crown Court or an appeal from magistrate 
Courts In a conteiqpt case • 28 
v) To consider taking over prosecution begun In a 
magistrates. Court but discontinues - where there 
Is no satisfactory reasons for the prosecution 
withdrawal or failure to proceed.29 
28 Ibid. 
29 Supra note 20. 
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vl) To discharge such other functions or raay fron 
tliae be assigned by the Attorney General. 
I-(d) prosecution Guidelines; 
The 1985 Act makes departure frotD the tradit ional 
o f f i c i a l view that the l e s s said In Public about the control 
of prosecution policy ^^^ be t t er . The Act require the Direc-
tor to Issue a Code for Crown prosecutions giving guldence 
or general principles t o be applied by them In the follow-
ing circumstances. 
In determining^ In any case, whether proceedings for 
an offence should be Inst i tuted, and If so what charges should 
be performed. 
In considering. In any case, representation to be made 
by them to any magistrates court about the mode of t r i a l for 
w^ ^ 30 
that case . 
Information that he might regard as necessary. Conti-
nental system have tr ied to award these problems by creating 
rather complicated structure of authority In the pre - t r ia l 
process . They envisage the prosecutor as masterminding the 
Investigation, direct ing and supervising pol ice a c t i v i t i e s 
and requesting the magistrate t o perform or authorize those 
steps of the Investigation that Involve Intensions Into c i t i -
zen's privacy. 
30 Prosecution of Offences Act 1985, S. l (10) . 
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(C) - PROSECUTION SYSTEM IN SOCISTISTIC SYSTEM 
IN USSR and o t h e r c o u n t r i e s t h e p r o s e c u t i o n ' s i s known 
by t h e name of p r o s e c u r a c y . The p r o s e c u t o r ' s were known as 
a P r o c u r a t o r s . The aim and o b j e c t s of appointment of t h e a fo re -
s a i d p e r s o n s a r e t h e same such as t h e ccxnaaon law c o u n t r i e s and 
o t h e r s . 
Organisational Unity and Independence 
of procuracy; 
The Procurftcy is headed by the procurator General of 
the USSR, who according to the USSR constitution (Art 114) 
is appointed by the Supreme Soviet of the USSR for a term of 
seven years. The procurator General of the USSR appoints the 
procurator's of republic and regions and the procurators of 
republics appoint area, district, and city procurator subject 
to the approval of the procurator General. As stated in the 
1955 statute on procuratorial sx;5)ervision in the USSR. "The 
agencies of the Procuracy in the USSR conprise a single cen-
traliaed system headed by the Procurator General of the USSR 
31 
with subordination of lower Procurator to higher one. 
31 Horold J. Berman; Trars, James Spindler; "Soviet Criminal 
Law and Procedure", p. 109, (Harrand University press, 
Cambridge) . 
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The procurator General, in turn, is responsible only 
to the Supreme Soviet of the USSR and, in between sessions 
of the Supreme Soviet, to its presideism, the presidium alones 
may vacate the orders and instructions to the subordinates 
(1955 statute. Art 7 and 8) . 
The language of the 1955 statute (art 2) is even stran-
ger. "The procurator General of the USSR and the subordinate 
procurators shall be obliged to watch out for the convict 
and uniform applications of the laws of the USSR and of Union 
and autonomous repxiblic, despite any kinds of local difference 
32 
and against any kinds of local influences". 
Coiqpetency of the procuracy: 
The 1955 statute on procutorial supervision specifies 
the following duties of the procuracy! 
i) Supervision of strict execution of the laws by 
all minister and department and their subordinate 
institutions and interprise, by cooperative and 
other several organisations and by official 
and citizens; 
ii) Institutions of Criminal proceedings against persons 
guilty of the commission of crimes. 
iii) S\q>ervision of the observances of legality by agencies 
of enquiry and of preliminary investigation; 
iv) Supervision of the legality and validity of Judgement 
decisions, ruling and decreases of Judicial agencies. 
32 Ibid. 
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v) Supexvlsion of legality of execution of Judgements 
vl) Sijqpezvlslon of observance of legality In the treat-
ment of provisions In pleas of deprivations of 
freedomsy^ 
According to Art 19 of the 1955 statute provides that 
a procurator shall have the following rights: 
(1) To give agencies of require and of preliminary 
Investigation Instructions - concerning the Inves-
tigations of crime, concerning the choices, charge 
or concenation of measure of restraint relating 
to an accused, and also concerning discovery of 
concealed criminals; 
(2) to require from agencies of enquiry and of preli-
minary Investigation, for remlflcatlon of a criminal 
case, documents, materials and other Information con-
cerning crimes that have been committed; 
(3) to participate In the conduct of preliminary Inves-
tigation and encjulry In criminal cases and In nece-
ssary Instance personally to conduct the Investiga-
tion In any case; 
(4) to return criminal cases to agencies of enquiry and 
of preliminary Investigation with the Instmictlons 
concerning the conduct of a supplementary Investiga-
tions ; 
(5) to vacate Illegal and unfounded decrees of agencies 
of enquiry; 
33 Ibid. 
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(6) to renove an investigator as person conducting 
an enquiry if such person have permitted the viola-
tion of a law in the investigation of the case; 
(7) to remove any case from em agency of enquiry and to 
transfer it to an agency of preliminary investigate 
ion# and also to transfer a case from one agency 4»f 
preliminary investigation to another for the purpose 
of securing the most coiqplete and objective investi-
gation of the case; 
(8) to connission agencies of enquiries to fulfill par-
ticulars investigative actions in cases being con-
ducted by investigators of agencies of the procuracy 
namely: to detain, bring in or arrest the accused to 
conduct serches and seizures to discover concealed 
criminals; 
(9) to terminate criminal cases on the grounds established 
34 by law; 
Significance of the procuracy for Soviet 
Criminal Law and procedure; 
It is apparent that the procuracy has a significance 
for Soviet Criminal law and procedure for beyond that which 
flows from its functions in the preliminary investigation 
and prosecution of crimes, it not only participante in the 
Judicial process concretely through its powers to make pro-
posals for correcting abuses in the Judicial system. 
34 Supra note (31}« p.110. 
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Apart from I t s s\;^e£vlsoxy power with respec t t o the 
Court the procuracy's s u p e r v i s i o n of enquiry and prel iminary 
i n v e s t i g a t i o n s by the p o l i c e and the s t a t e s e c u r i t y agencies 
and the i t s superv i s ion of p l a c e s of confinement* a l s o have 
a very great s i g n i f i c a n c e for the adminis trat ion of criminal 
law. F i n a l l y , and most inportant , the procuracy power of 
general s u p e r v i s i o n over the a c t s of s t a t e and severa l orga-
nisat ion* seen in the l i g h t of the range high degrees of 
adminis trat ive contro l of s o c i a l economic and s e v e r a l l i f e * 
g i v e s i t a advantage p o i n t from which t o oversee the e n t i r e 
35 
s o c i a l l e g a l system. 
The procunacy i s , i n e f f e c t , the inspec tor general for 
v e r t u a l l y every aspect of s e v e r a l o f f i c i a l a c t i v i t y , with the 
two except ions i n d i c a t e d conta in i t s supervisory power s top 
short of the centre~! and t h a t s t ep should of the communist 
party apparatus. At the same time the procuracy i s i n 
e f f e c t , every man's laywer anybody can coopia in t o the 
procui^acy aga ins t abuse of h i s r i g h t s and the procuracy i s 
supposed t o respond t o each conqpalints and i n proper i n s t -
ances t o take appropriate measure whether of p r o t e s t , pro-
p o s a l , on i n s t i t u t i o n of cr iminal proceeding . 
With the establ ishment i n 1864 of a J u d i c i a l system 
independent of the admin i s tra t ive branch of Government and 
of a p r o f e s s i o n a l bar, the Russian precuracy was shown of 
many of i t s supervisory power and was . t o the system of 
35 I b i d . , p p . , 113-114. 
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state attorney's in western Europe. The Balshinik Revolution 
of first abolished the procuracy/ but in 1922 lenin brought 
it back, and in doing so he revived many of the functions 
that the Russian procuracy had prior to the reform of 1864. 
Although there have been some changes in the structure and 
powers of the Soviet procuracy since 1922 it has remained 
36 
basically the some since that time. 
(D) - PROSECUTION SYSTEM IN ISLAMIC SYSTEM OF LAW 
Such as in other system in Islamic system the prosecut-
ion is played a great role. In Islamic countries sufih as Gulf 
countries Iraq, Iran, Saudi Arabia, and other neighbour coun-
tries of Gulf, the prosecutions are like the same position 
They are totally based on the islamic laws. The sources of 
Islamic Laws are collected from Quran. Hadlth and other 
secondary source of Islamic Law. 
In Islam some offences are dealt with great manner 
and deternent way. But others are in Lenient way. Islam 
is not having very bard and fast rules. It also provides 
a relexation and provide an apportunity to the person for 
37 
reformation of their carriers. 
36 Ibid., pp. 115,117. 
37 M. Cherlf Bosslouni, "The islamic Criminal Justice System** 
p. 93. 
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Muhammad's message aa the prophet of Islam was an 
enphatic appeal to the people to obey God the Omnipotent 
Being who alone possessed the attributes of sovereignty.The 
prophet claimed for himself no better status than that of 
an ordinary human being. The ruler of the islamic state 
was only God's servant (Abd) on earth who was responsible 
38 for seeing that His Laws were duly obeyed. 
"jahangir regarded the daily administration of justice 
in public as one of his most sacred duties" 
Shahjahan once remarked in Court that "Justice was the 
mainstay of his Government. According to Aurangzeb the "Gar-
den of administration was watered by the rain of justice". 
The command in the Quran was to do justice between man 
and man and had to be obeyed. 
The king as the chosen representative of the people 
were expected to exercise this authority either personally 
as Imam-e-Adil (Just leader) on through officers ^pointed 
for the purpose. The ruler and his selected officers were 
to do what was "just and right" in the sight of God to whom 
alone they were answerable. 
Rulers and Law Courts; 
The Muslim sovereigns in India even at the zenith of 
their power and influence seldom if at all, attempted to 
38 Ahmad Muhammad Basheer* "The Administration of Justice 
in Mediyal India", (The Manager ot Publications, karachi) 
1951, p. 65. 
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teiqpex with the day to day adralnlstration o£ Justice" 
Judicial System Under the Sultanst 
During the sultanate Muftis and Mujtahids learned men 
in law of acknowledged repute and learning were einployed 
in courts to keep the Rulers informed of the correct rules 
39 
of conduct. 
Staff Attached to the Chief Justice Courts 
to Assist hiw for the Administration of Justice; 
(1) Mufti; 
a 
He was/lawyer attached to the Court in order to esqpound 
the Law. His position was like that of a legal assessor. The 
Muftis of the Chief Justice's Court were lawyer of eminence. 
They were in theory appointed by the Sultan* but candidates 
for this office was selected by the Chief Justice. 
The Judge had to accept the view of the Law given by 
him and in case of difference* reference were made to the 
higher Court, that is of the king. 
(2) pandit; 
In Civil cases* arising out of the personal Law of the 
non-Muslims which came before the Court* the Law was esqplained 
39 Ibid* p.142. 
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by a Brahaman Lawyer, usually known as a Pandit. The Status 
of a pandit was the same as that of a Mufti. The practice of 
enploying Pandits was a modification of the system of the 
Abbaside Caliphs who left the decision of cases relating to 
40 Civil rights among non-Muslims to their own communal heads. 
(3) Motasibi 
The censor of Morals or the Mohtasib was in charge of 
prosecut ions under the canon law on the o r i g i n a l s i d e . In 
appeals he answered for the p rosecu t ion . 
J u d i c i a l System under the Mughalsi 
The Department of Law and J u s t i c e was known as the 
Mahekma Qaza during the S u l t a n a t e . The word Qasa was, a s i t 
appears from Khafi Khan, replaced by *Adalat' and the Mughals 
and the word 'Mahekmae Adalat* was genera l ly adopted for the 
Department of J u s t i c e as d i s t r i c t from Mahekmae Shariyah 
41 
used for the E c c l e s i a s t i c a l Department. 
(1) Vaki l -e -Shara i ; 
For the f i r s t time i n the r e ign of Aurangzeb s u i t s agains t 
the s t a t e were defended by Lawyer ^ p o i n t e d wholetime in every 
d i s t r i c t and known as Vaki l -e .Sarkar , Vaki l -e-Shara 
40 I b i d . , p . 1 1 5 . 
41 I b i d . , p . 142 . 
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These Vakils were further directed to give legal advice 
to the poor free of charge. The aqppolntioent was made by the 
Chief Qazl of the province er some tiroes by the Qazlul Ouzat 
and their duties according to a letter of appointment given 
In Farameen. 
1- To conduct suits on behalf of State; 
2- To get decrees obtained by the State executed; 
3- To act as legal advisors for the properties hold 
In Trust by the Qazls.*2 
Prosecutions In Criminal Courts were conducted by 
Mohtaslbs and the Police. 
In offences against religion Mohtaslbs or the censors 
of morals were the prosecutors. In other state prosecutions 
the Kotwal had this duty on the Faujdar In places where their 
areas a Fauzdar but no Kotwal. Shlqahdara also could report 
43 to the Qazls for cognisance of cases In perganahs. 
The Criminal administration of Justice In Islamic Law 
were divided Into the stages. 
Investigation and prosecution; 
procedural systems which have dominated legislations 
throughout the ages are of three kinds the accusatorial the 
regulsltorlal and a mixed system which continues aspects of 
42 Ibid., at pp. 163-64, 
43 Ibid., 183. 
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both. The accosatozial system is the oldest, and its raost 
salient features is its view of criminal action as a common 
disputes between two parties of equal legal status. Within 
this system the case is presently directly to the judge who 
is purchased from engaging in Judicial invistigation before 
hand. The role of the Judge is to behave the evidence pre-
sented by each of the litigants, without influencing or in-
terfering in the discovery 
With respect to the inquisitorial system the case pro-
ceeds through a pretrial stage where in evidence is gathered 
and investigation and indictments are carried out by a Judi-
cial magistrate. The indictment office is indowed with cer-
tain powers is assist it in carrying out its function by 
authorising it, within certain limitations to place ristric-
tion on the freedom of the accused and other than individuals 
in the case. Further more, the Judge play a positive role by 
gathering evidence for both the defence and the prosecution, 
44 
regardless of the conduct of the litigants. 
In the administration of Criminal Justice, the Soverign 
reasoning in relation to circumstances of time and place with 
preference given to the system is deemed to be in the public 
interest . This it can be said that Islamic Sharia does not 
recjuire the administration of justice to be combined into 
one office or divided into many. Rather, it leave this 
matter to the discretion of the state provided that its 
44 Supra Note (37) p. 93. 
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deeia serve the public Interest* The only requirement of the 
Sharla i s that there be an of f ice to apply the law and that 
the person occupying I t s a t i s f y certain recjulrements which 
ensure the proper execution of rel igious l ega l Injection 
and the rea l izat ion of Jus t i ce . 
prosecution In General by State; 
The Sharla allowed the ruler authority to punish grave 
offences for the ends of Just ice , although the Injured party 
might "Waive h is private claim t o coiqpensatlon as redress", 
in offences r i o t s horalcli^e, thef t , and adultary the Qazl had 
power to order a po l i ce Investigation or to make enquire 
themselves. The s ta te was regarded as responsible for tak-
ing proceeding against the offender where the alleged offence 
45 
was contrary to morality as understood by the law of Islam. 
45 Ibid . , p . 94. 
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Cheptex - II 
(A) - ROLE OF THE PUBLIC PROSECUTOR IN ADMINISTRATION 
OF CRIMINAL JUSTICE 
The code of criminal procedure does not specifically 
mention about the spirit in which the duties of the prosecu-
tor are to be discharged. It does not speak of the attitude 
The prosecutor should adopt while conducting the prosecution. 
Probably it might have been thought to be, the principles in 
the regard are well settled. The object of the criminal trial 
is to find out the truth and to determine the guilt or inno-
cence of the accused. The duty of the prosecutor in such 
trial is not merely to secure conviction at all costs but 
to place before the Court whatever evidence is in the pos-
session of the prosecutor, whether it be in favour or against 
1 
the accused was or was not guilty of the offence alleged. 
There should not be on the part of the prosecutor "any un-
2 
seemly eagerness for or grasping at conviction. It is not 
part of the prosecutor's duty to obtain conviction by hook 
or by crook. The prosecutor is playing most important role 
in the administration of Justice. 
1 Ghirrao Vs Enpror, 34 Cri. L.J. 1009, 1012. 
2 Anant wassudeo Chandekar Vs King Enpror, AIR 1924 Nag.2*3, 
245. 
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"The last thing he woxild desire is to secure a wrongful 
conviction or even to secure a conviction in a doubtful case". 
"A public prosecutor should be personally in different to the 
result of the case. His duty should consist only in placing 
all the available evidence irrespective of the facts whether 
it goes against the accused or helps him, before the Court, 
in order to aid the Court in discovering the truth. It 
would thus be seen, that in the machinary of justice, a 
Public prosecutor has to play a very responsible role; the 
inportiality of his conduct is as vital as the inpartiality 
3 
of the Court itself, 
A crime is a wrong not only against the individual 
victim but also against the soceity at large. It is because 
of this consideration that the State, representing the people 
in their collective capacity, participates in a Criminal 
trial and party against the person accused of crime more 
particularly if the crime is a Cognizable offences. The 
Public Prosecutor or the Assistant Public prosecutor is the 
Counsel for the State in such trials. His duties mainly con-
sist in conducting prosecutions on behalf of the state. The 
public Prosecutors also appears as state counsel in criminal 
appeals, revisions and such other matters in the session 
Courts and the High Courts. The public prosecutor or the 
Assistant public prosecutor has authority to cqppear and 
plead before any Court in any case entrxisted to him. 
3 Law Commission, 14th Report, (1958), Vol.11, P.765. 
47 
He can give advice to the po l ice or other Governroent 
Department, with regard to the prosecution of any person 
i f h i s advise i s so sought. 
The integr i ty of a person chosen to be in charge of a 
prosecution does not need to he ei^hasised. The purpose of 
a criminal t r i a l being to determine the gu i l t or innocence 
of the accused person, the duty of a public prosecutor i s 
not to represent any particular party, but the State . The 
prosecution of accused persons has to be conducted with the 
utmost fa i rness , in undertaking the prosecution, the s ta te 
i s not actuated by any motives of revange but seeks anly to 
4 protect the community. 
There was a time when the public Prosecutor was incl ined 
to regard himself as the right hand man of the Superintendant 
of the p o l i c e . Occasionally complaints are s t i l l heard that 
some Public Prosecutor function as though they are a part of 
the Pol ice machinary. But we bel ieve that th i s tendency has 
now largely disappeared. Fairly serious members of the Bar 
are now appointed Pxiblic Prosecutors and i t i s unlikely, that 
they would sacr i f i ce their independence and se l f -respect and 
conduct themselves as sufordinate of the D i s t r i c t Superinten-
dent of P o l i c e . 
4 R.». Kelkar, Outlines of Criminal procedure (2nd Edi . ) , 19^ 34 
(Eastern, Lucknow) at pp. 16,17. 
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Assistance at the Stage of Investigation: 
In the investigation of in^ortant criminal cases* the 
assistance of the public Prosecutor is frequently sought by 
the investigation agency itself. The majority of cases which 
are of a simple nature are handled by the police without much 
difficulty. Now and again, however, there arise very import-
ant and complicated cases which require legal assistance even 
5 
during the stage of investigation. Whether any particular 
link in the chain of evidence is missing, whether any con-
nected aspect of the matter recjuires to be investigated in 
order to fill up a possible locuna in the prosecution case, 
whether sanction for the prosecution is necessary and such 
other matters cause difficulty to the investigating officers 
during the investigation and before they file a police report. 
When such difficulties arise, the Public prosecutor is gene-
rally approached for advice and assistance by police officials. 
The public prosecutor however no power to interfere in the in-
vestigation, nor can ' call for the police papers, and scrut-
inize them on otherwise examine the available evidence before 
a report is actually filed in court. This is somewhat anoma-
lous. Though he is responsible for the conduct of the pro-
secution in Court, he has no oppartunity of controlling on 
shaping the materials on which the case is to be founded and 
put before the Court. 
5 Law Commission 14th Report (1958) vol.iind p.766. 
6 Ibid, on p. 766. 
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Role of the public prosecutora An Magistrates 
Court; 
Generally speaking, prosecution in magisterial Courts 
is in the hands of either the police officials or persons re-
cruited from the Bar and styled "police prosecutors'* or Assis-
tant Pviblic prosecutors. These officers works under the di-
rections of the police department. The public Prosecutor 
who is entrusted with the Prosecution of trials in sessions 
Courts is under the general control of the District Magist-
7 
rate. 
are to 
The Public prosecutor and^lay the great role in the 
sessions courts a lso , in a very serious offences which comes 
under the Jur isd ic t ion of the sessions Courts. The public 
prosecutor conducting the sessions Courts and also advised 
to the Courts for convicting the culpr i t for doing the wrongs. 
In United States Prosecution in misdemeanor cases i s 
custom«rily i n i t i a t ed by complaint of a victim or witness of 
the offences; very frequently the police Officer who makes 
the arrest in the complianing witnesses. The complaint and 
evidence are presented in the inferior court and the whole 
matter se t t l ed there, subject to an occassional appeal. 
In felony cases the procedure i s much more con^llcated. 
The conplaint is made by a victim or witness and the prosecu-
tor or his ass is tant hears the evidences, if he decide that 
the case should be prosecuted, he must prepare the evidence 
of presentation before the inferior court where the defendent 
7 Ibid, on p . 766. 
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is .assigned. If the inferior Court decides the evidence is 
sufficient the prosecutor roust in many states present the 
evidence again to the grand jury. If the grand jury regards 
the evidence as sufficient, the offender is indicted, and 
the prosecutor must theji present the evidence in the trial 
Court. This involves one informal preliminary hearing of 
the evidence by the prosecutor and two formal preliminary 
hearing before the case goes to trial, and this whole pro-
cedure is sometimes necessary even if the accused person 
g 
pleads guilty. 
The prosecutor is the most important person in the 
judicial system under present conditions. Baker has given 
an interesting discription of a typical days work of a pro-
secutor in a city of medium size, showing the immense power 
9 
of this office and the conditions under which he works. The 
prosecutor determines whether a compromise shall be accepted, 
which generally means a plea of guilt of a lesser offence in 
return for a recomroandation for mitigation of penalty. He is 
responsible for the organisation and presentation of evidence 
before the Court, and upon his efficiency in doing this the 
decision of the Court depends. He is generally very influ-
ential in regard to the disposition of cases, suggesting to 
the judge or jury the ^propriate penalty. In fact he is 
almost an absolute ruler of the whole judicial process. 
8 Sutherland, Cressey, "principles of Criminology", (Sixth 
edidion) Cambridge press London, on p. 375, 576. 
9 N.P. Baker, "The prosecutor - Initiation of Prosecution", 
Journal of Criminal Law and Criminology, 23:770-796, Jan-Feb., 
1933, quoted in Sutherland supra note (8) at p. 
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At the same time this prosecutor in United State is 
generally sleeted and, as is true of other elected officers, 
he secures his position primarily as a favour of the political 
machine. Esqplicitly or enqplicilly this means subseriance to 
the wishes of the politicians and it means also distraction 
of attention from his official business for the sake of poli-
tical activities; he must be careful not to antagonize any 
large organized group. Also, his record must show a large 
proportion of convictions in cases which go to trial. 
In U.S.A. the assistant prosecutors, also, secure their 
position in many cases because they have been active in poli-
tical organizations, and their reactions to Crime must be simi-
lar to those of the prosecutor. They are generally inexperi-
enced in the work at the time they are appointed, and they are 
dismissed when the political administration charges. Responsi-
bility for the work of assistant prosecutors is generally not 
definetely located and their work is usually not well organi-
sed. In the inferior Courts the assistant prosecutors gene-
rally nakes little preparation and even when the case comes 
into Court they pay little attention, except in spectacular 
cases. The wickershara Report made this statement regarding 
the work of the prosecutor."''^  
"Taking the country as a whole, the feature which chie-
fly operate to make the present day criminal justice in the 
states in effictive are; want of adequate system and organi-
zation in the office of the average prosecutor, decentralization 
10 Sutherland, Cussey, pp. cit., at 378. 
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of prosecution whereas land and under have come to be much 
more than local concern, diffusion of responsibility the 
intimate relation of prosecution to politics, and in many 
jurisdictions no provision for a prosecutor coromensvirate 
with the task of prosecution under the conditions of today 
... The system of prosecutors elected for short terms, with 
assistant chosen on the basis of political patronage, with no 
assured tenure, yet charged with wide undefined powers, is 
ideally adopted to misgovernment**. 
In many other countdes the prosecutor has his own staff 
of investigators. Also, the police departments in some ju-
risdiction assign a number of policemen to the prosecutor's 
office for this work, and the number of policemen to the 
prosecutor's office for this work, and the number thus assig-
ned seems to be increasing students of the administration of 
criminal justice have generally apposed this trend toward 
expansion of the work of the prosecutor because he already 
has an enormous task because it produces friction between 
police and prosecutor and because there is no reason to 
think the prosecutor will be more efficient than the police 
12 in making investigation. 
11 Altered Bettman, "Report on prosecution, "in National 
Commission on Law observance and Enforcement, Report 
No.4 (Washington Government printing Office, (1931), 
pp. 11-12, 14. 
12 Sutherland, Cressey, dp. cit. at pp. 378-379. 
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(B) - APPOINTMENT OF THE PUBLIC PROSECUTOR 
The Public Prosecutor is appointed by the state Govern-
ment under section 24 and 25 of the code of criminal procedure 
1973 generally on in any case, or for any specified class of 
cases in any local area. His duties principally consist in 
conducting prosecutions on behalf of the Government and in 
appearing on behalf of the state in proceedings like criminal 
s^peals, revisions and other matters in the sessions Courts 
and the High Courts. He is competent to appear and plead 
before any Court in any case that is entrusted to him. He is 
in5>owered by law with the consent of the Court to withdraw 
from the prosecution of any person. Though it is no part of 
his statutory duties, he has also sometimes to advice the police 
and other Government departments with regard to prosecution of 
13 
offenders, if called upon to do so. 
i) prosecution Machinary in England Appointment; 
In England, there is no centralized prosecuting agency. 
The common Law theory is that prosecution of an offender is 
essentially the concern of the aggrieved party. In contrast 
with this, in Scotland, the right to institute and carry on 
13 Law boitumission 14th Report, vol.II, 1958, p.767. 
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crituinal proceedings is that of the State. But even in Eng-
landf the great majority of prosecutions are in fact institu-
ted and conducted by the police. Every where the prosecution 
is started by a private citizen, it is normally conducted by 
the police in all cases of serious offences. In a preliminary 
enquiry, the prosecution may be conducted by a police officer, 
but serious offences which can not be tried summarily are 
handed over to a counsel engaged by the police though a soli-
citar. In the case offences of exceptional gravity, the res-
ponsibility of initiating the prosecution lies with an officer 
known as the "Director of public Prosecution". He is an offi-
cial appointed by the Home Secretary from among barristors or 
solicitors of ten years standing. He does not conduct the 
prosecutions himself, but is generally represented by a coun-
sel in court. He has his own legal and administrative staff 
14 to assist him. 
In respect of these and certain other specific offences 
reports are sent to the Director of Public prosecutions by 
the chief officer of Police from every police districts. This 
enables him to keep a check on the final result of the inves-
tigations into these offences. He is also informed of every 
case in which the prosecution for an offence instituted be-
fore examining justices on a Court of summary jurisdiction 
14 The Prosecution of offences Regulation 1946 and under 
the Prosecution of Offences Acts. Cited in Archibaled 
pleading. Evidence & practice in Criminal Cases 33rd 
edition , pp.113-114. 
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is wholly withdrawan or is not proceeded with within a rea-
sonable time. In such cases if the Director is satisfied that 
some circumstances, iEi{)roper conduct/ has arisen in connection 
with the proposed withdrawal, he can intervene and caryy on 
the prosecution under his statutory powers. 
However, the roost iiqportant duty of the Director is to 
give advice, whether on his own initiative or when asked, to 
Government departments. Chief Officers of the Police, and 
other officers, in any matter relating to a crime which 
appears to him to be of sufficient gravity. One of his impor-
tant duties is to advise the investigating agency is to advise 
in inportant and serious cases. Such advice is particularly 
sought in matters when technical evidence may be required of 
a medico legal kind, on when questions arise which may require 
examination by an esqpert accountant or some scientific expert. 
ii) Appointment of Public prosecutor 
In U.S.A .: 
In the American legal system, prosecutors are generally 
elected by the people for a fixed term, and appear to enjoy 
even greater powers than their's Coiinter parts in England. 
The American prosecutor has the power to investigate into the 
case himself. Every prosecutor has a separate investigating 
staff attached to his office. The District Prosecution may 
disregard the police investigation or he may sixpplement it 
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with his own. In cases of grave and serious^ heinous crimes, 
where indictment by Grand Jury is not abligatory (that is so 
in many states), the prosecutor has the exclusive power to 
decide whether to send the accused for trial or not. Being 
an elected official, the District prosecutor is independent 
of the Police and other executive influences and enjQys com-
plete discretion in the matter of initiation and conduct of 
prosecution. He therefore occupies an inportant position in 
the roachinary of criminal justice. He exercises considerable 
initiative in the matters of investigation, and his concurrent 
powers of effective check on police investigation. 
Appointment of P.P. In India; 
According to section 24 (1) of the code of criminal pro-
cedure 1973 A Public prosecutor is appointed as per below: 
(1) For every High Court, the central Government of 
the State Government shall, after consultation 
with the High Court, ^point a public Prosecutor 
and may also appoint one or more Additional Pub-
lic Prosecutors^ for conducting in such Court, 
any prosecution, appeal or other proceeding on 
behalf of the central Government or State Govern-
ment, as the case may be> 
(2) The Centcal Government may appoint one or more 
Public Prosecutors, for the purpose of conducting 
15 Meyens: '*The American Legal System", p.104. 
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any case on class of cases in any district or 
local areas. 
(3) For every district, the state Government shall 
appoint a Public Prosecutor and may also appoint 
one or more Additional Public prosecutor for the 
district. 
Provided that the Public Prosecutor or Additional 
public prosecutor appointed for one district may 
be appointed also to be a public prosecutor or an 
Additional Public prosecutor, as the case may be 
for another district. 
(4) The District Magistrate shall, in Consultation 
with the sessions Judge, prepare a panel of names 
of persons, who are, in his opinion, fit to be 
appointed as public Prosecutors or Additional 
Public prosecutors for the district, 
(5) No person shall be appointed by the State Govern-
ment as the Public Prosecutor or Additional Public 
prosecutor for the district unless his name spears 
in the panel of names prepared by the District 
Magistrate under sub-section (4)• 
(6) Notwithstanding anything contained in sub-section 
(5), where in a state there exists a regular cadre 
of prosecuting officers the state Government shall 
appoint a Public Prosecutor or an Additional public 
Prosecutor only from among the persons constituting 
such cadre. 
provided that where, in the opinion of the state 
Government, no suitable person is available in such 
16 Ratan Lai, R. and Dheraj Lai, K.T.; "The Code of Criminal 
procedure", 1987, 13th Edi, (Wadhwa and Com Pvt. Ltd., 
Nagpur) at p*21. 
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cadre for such appointment t h a t Government may 
appoint a person as p u b l i c prosecutor as Additional 
Publ ic prosecutor^ as the case may be, from the 
panel of names prepared by D i s t r i c t Magis t ra te , 
17 
under sub-sec t ion (4) . 
(7) A person s h a l l be e l i g i b l e t o be appointed as a 
Pub l i c prosecutor or an Addit ional Pub l i c p r o s e -
cutor under sub-sec t ion (1) or sub-sect lon(2} or 
sub-sect lon(3) or sub - sec t lon (6 ) , only If he has 
been In p r a c t i c e , as an advocate for not l e s s 
than seven y e a r s . 
(8) The Central Government on the St^ te Government 
may appoint , for the purposes of any cases on 
c l a s s of cases , a person who has been In p r a c t i c e 
as an advocate for not l e s s than ten years as a 
spec i a l p u b l i c Prosecu tor . 
(9) For the purposes of sub-sec t ion (7) and sub-
sec t ion (8) , the period during which a person 
has been In p r a c t i c e as a p leader , or has ren-
dered (whether before or a f t e r the commencement 
of t h i s code) se rv ices as a p u b l i c Prosecutor or an 
an Addit ional Publ ic Prosecutor or Ass i s tan t 
Pxibllc Prosecutor or other prosecut ing o f f i c e r s , 
by whatever name ca l l ed , s h a l l be deemed t o be 
the panel during which such person has been In 
* 18 
p r a c t i c e as an advocate. 
17 I b i d . , p . 2 1 . 
18 I b i d . , p . 22. 
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Assistant Ptiblic prosecutors; 
According to section 25 of the code of criminal proce-
dure 1973: 
(1) The State Government shall appoint in any dis-
trict one or more Assistant Pul:>lic Prosecutors 
for conducting prosecutions in the Courts of 
Magistrates. 
(lA) The Central Government may appoint one or more 
Assistant Public prosecutors for the purpose of 
conducting any case on class of cases in the 
Courts of Magistratesy 
(2) Save as otherwise provided in sub-section (3), 
no Police Officer shall be eligible to be appoin-
ted as an Assistant Public Prosecutor. 
(3) Where no Assistant Public Prosecutor is available 
for the purposes of any particular case, the Dis-
trict Magistrate may appoint any other person to 
be the Assistant Piiblic Prosecutor in charge of 
that case. 
Provided that a police officer shall not be so appointed: 
(a) if he has taken any part in the investigation into 
the offences with respect to which the accused is 
being prosecuted; or 
19 
(b) if he is below the rank of Inspector. 
19 Ibid., at p. 23. 
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Although it is not expressly provided in the section 
that the Assistant Public Prosecutor should be legally quali-
fied, it is hoped that the present trend of appointing, as 
for as possible, qualified legal practitioners as Assistant 
Public prosecutors will be maintained in all states and that 
the provisions made in sub-section (3) above will be resorted 
to less and less in future years. 
The provisions contained in SS. 24 and 25 do not give 
an adequate idea as to the actual organization of the pro-
secuting agency in the district or as to the hierarchy or the 
administrative control envisaged therein. Generally speaking 
the prosecution work in the Magistrates Court is under the 
directions of the police Department, while the prosecution 
of trial in session Courts is under the general control of 
the District Magistrate.^ 
The cadre of Prosecuting Officers working in lower 
district Courts in Criminal side is wholly different and 
it can not include public Prosecutors who work exclusively 
on contract basis in the sessions Courts. Assistant Prosecu-
ting Officers are appointed under section 25 of the code of 
Criminal procedure. After 1980, the Assistant prosecuting 
Officers have been sqppointed by the State Government through 
the Pxoblic Service Commission on the basis of coiTi>etitive 
written examination and interview of law graduates. On the 
20 Law Commission 14th Report (1958) vol. I, p.312, vol.11, 
p. 766. 
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other hands Public prosecutors are appointed in terms of 
professional contracts under section 24(4) and 24(5) of the 
code of Criminal Procedure. A panel of names of advocates 
with seven years working experiences is prepared by the Dist-
rict and sessions Judge and sent to Law Department of the 
State Government for sqpproval. Public prosecutors are thus 
appointed by the Law Department of State Government* where-
as Assistant prosecuting Officers are appointed by the Home 
Department of the State Government as regular Government 
servants. The Assisting Prosecuting Officers are regular 
Government servants and they get monthly salary and other 
allowances as admissible to the regular Government servants^ 
The services of Assistant Prosecuting Officers are pension-
able while Public prosecutors are appointed purely on the 
basis of contract, an a fixed fees. Assistant Public 
Prosecuting officers work under the administrative control 
of Home Department and Director General (prosecution) is 
Head of the prosecution Department. The Work and perfor-
mance of Public Prosecutors is assessed by the District 
Magistrate at the District level and they are controlled 
by the Law Department of the State Government. Assistant 
Prosecuting Officers main work is to prosecute criminal 
cases in the lower district Courts, Courts of judicial 
Magistrates, Chief judicial Magistrates, Metropolitan 
Magistrates, Chief Metropolitan Magistrate, Munsif Magis-
trage, Executive Magistrates, District Magistrates and 
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special Courts under the Terrorist Act and the Gangster Act. 
The Assisting Prosecuting Officers also help the Executive 
Magistrate to conduct the identification of accused in Crimi-
nal cases and also report on bail applications of the accused 
Assisting Prosecuting Officers also check the records of ses-
sions cases before their committal to sessions Courts and they 
also deal with the finger print branch and Malkhana of case 
properties. They are legal advisers of the Superintendants 
of Police in matters pertaining to investigation. The pub-
lic prosecutor's main work is to prosecute the criminal cases 
21 in the sessions Courts. 
We have to understand the scope of sub-sec. (6) of 
S. 24 which gives a clear mandate to appoint a Public prose-
cutor or an Additional Public Prosecutor only from amongst 
the persons constituting a regular cadre of prosecuting Offi-
cers. According to this provisions any person from the advo-
cates on from any other source can not be appointed as a Pub-
lic prosecutor or an Additional public prosecutor if there 
already exists a regular cadre of Prosecuting officers in a 
state. So for as the proviso to sub-sec. (6) of S. 24 is 
concerned it would not ^ply in the circumstances and would 
only be attracted where in the opinion of State Government 
no suitable person is available in such regular cadre of 
prosecuting officers for appointment as Public Prosecutor 
or Additional Public Prosecutor Addmittedly the regularly 
21 K.J. John, Assistant Public prosecutors Association Vs 
The State of Keral and other 1990 Cri.L.J. SC . 1777. 
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cadre of prosecuting officers in the State of Kerala as 
well as in the State of U.P. does not include Public prose-
22 
cutors or Additional P\iblic Prosecutor. 
The basic intention of the Legislature was to ^point 
Public prosecutors and Additional Public prosecutors from 
the advocates having atleast seven years practices. Section 
24 as initially contained in section 24 of the Code did not 
make any prosecutors prior to 1973 as eligible for being 
appointed as Public prosecutor or Additional public Prosecu-
tors, they were made eligible by substituting section 24 by 
the Amending Act of 1978 by introducing a new provision under 
sub-sec. (9) of section 24. in this back ground when are 
consider the provision of sub-section (6) of section 24 which 
makes it incumbant to appoint public Prosecutor and Additio-
nal Public prosecutors only from a regular cadre of prosecu-
ting officers, it can only be applied in case of such regular 
23 
cadre which may go up to the level of public prosecutor. 
The State Government has made the posts of public Pro-
secutor and Additional Public Prosecutors as tenures posts. 
It lies within the competance of the state Government to keep 
such posts of Public Prosecutor and Additional Public Prose-
cutor as tenures posts for some period based on contract and 
not to make such posts as tegular on permanent under any 
22 Ibid., on p. 1785 para 19. 
23 Ibid., p. 1786. 
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service rule. In this view of the matter till such posts are 
tenure posts, to be filled on contract basis for some period, 
the Assistant Public Prosecutors who are members of a regular 
service can not claim any right to be appointed on such posts 
under sub-section (6) of section 24 of the code of Criminal 
Procedxire. They are also eligible to be considered with any 
advocate of seven years standing if willing to Join such posts 
on tenure basis by the District Magistrate in consultation with 
the sessions judge. The state of U.P* in its counter has clearly 
brought out the distinction in these two kinds of posts in the 
manner and terms of their appointment, discharge of dtitied. 
emuluments etc. The Assistant Public prosecutors have avenues 
of promotion in their own cadre,^ 
As regards Assistant Public prosecutors Grade-I, the 
sqppointment was to be made by promotion from Assistant Public 
prosecutor Grade il. So far as the Assistant Public Prosecutor 
Grade Ii is concerned, the appointment was to be made by direct 
recruitment. It was pointed out that under the above rules for 
appointment as Assistant Public Prosecutor Grade II a condidate 
was required to be a member of the Bar having not less than 
two years active practice in criminal Courts. After selec-
tion he was to be kept on probation for two years and was 
also required to undergo training for a period of six months?^ 
24 Ibid,, p. 1786. 
25 Ibid., p. 1780. 
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(C) - DUTIES AND POWERS OF THE PUBLIC PROSECUTOR 
The purpose of a criminal trial Is not to support at 
all costs a theory, but to investigate the offence and to 
determine the guilt or innocence of the accused, and the 
duty of a public prosecutor is to represent not the police, 
but the state and his duty should be discharged by him fairly 
and fearlessly, and with a full sense of the responsibility 
26 
that attaches to his position. 
"The Counsel for the prosecution should not be state-
ment aggravate the case against the prisioners, or keep the 
case against the prisioners, or keep back a witness because 
his evidence may weaken the case for the prosecution. His 
Only object should be to aid the court in discovering truth. 
A Public prosecutor should avoid any proceeding likely to 
intimidate an unduly influence witnesses on either side. 
There should be on his part no unseemly influences eagerness 
27 
for, or grasping at, conviction". The ideal public prose-
cutor is not concerned with securing convictions, or with 
satisfying departments of the state Government with which 
he has to be in contact. He must consider himself as an 
28 
agent of justice. 
26 Ram Ranjan Ray, (1914) 42 Cal 422, 428. 
27 pen westrop C.J, in Kashinath Dlnker, (1871) 8B.H.C. 
(Cr. C.) 126^ 153. 
28 Moharobaram Vs Jaya, 1970 Cri. L.J. 241, 245. 
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Usually the victims of the crime or the persons feeling 
offended or aggrieved by the crime, would be most likely to 
be interested in setting the criminal law in motion. Justice 
and reason would suggest that such persons should not only be 
allowed b^t also be given all the facilities to move the mach-
Inary of the law against the alleged culprits. In fact, as 
it is in the general interests of the society that the offen-
ders are detected and punished, the legal system should en-
courage the citizens to invoke the legal process towards the 
end. 
There are some duties on which the Public Prosecutors 
are binding to discharge* 
(1) Public prosecutor - Appearnace for Opposit 
party after ceasing to be public prosecutor; 
A public prosecutor who has merely filed a memo in a 
criminal case without taking any futther steps in the matter 
can not be precluded from appearing for the opposit party 
after he ceased to be the Public Prosecutor. 
The considerations which may weigh in determining 
whether a Public Prosecutor can appear for the opposit party 
ffter he ceased to be so in cases in which he has done 
29 R.V. Kelkar, op. cit., at p. 22, 
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something In furthenance of the prosecution of the cases, 
such as where he has Information or perused the records In-
cluding the case diaries oc has appeared and argued the case 
partly, are different to those In the category of cases where 
he has done nothing, but merely filed a memo of appearances 
S. 126 of the Evidence Act bans corocnunlcatlon whether It Is 
In civil cases or criminal cases unless It is with the ex-
press consent of his client. 
The general principle precluding an advocate appearing 
for one party, fron appearing for the opposlt party c^art 
from any contractual unhlbltlon. Is one of public Policy 
based on maintaining public confidence and the highest 
traditions of the Bar. 
The Office of Piibllc Prosecutor Is one to which consi-
derable prestige is attached, in the discharge of functions 
of such an office, the opinion given by him can not be expec-
ted as having been given flippantly or llghtely or by merely 
persuing a public copy of a judgement. The interests of the 
administration of justice and the maintenance of the highest 
traditions of the Bar of which the advocate is a member, 
should Itself dictate him to reject the proffered brief for 
the other side. He must interpret any particular situation 
against himself and against his interests for the maintenance 
of the highest standars of professional ethles. 
30 W.W. Chltaley and V.B. Bakhale, Criminal Digest 1950-1976, 
at p.p. 962-63 AIR Publication Nagpur. 
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(2) Public prosecutor must be fair to 
Court Independent and unbiased; 
A public Prosecutor for the state Is not to say what 
It wants &at its tool to do what the state directs. He must 
not consciously mistake the facts, nor knowingly conceal the 
truth. Despite his undoubted duty to his client the state, 
he must sometimes, disregard his clients, must specific 
instructions if they conflicted with his duty in the Court 
to be fair, independent and unbiased in his views. As an 
advocate for the state, he may be ranked as a Minister of 
Justice equally with the Judge. 
Duty of Public Prosecutor is to be fair to accused and 
place all evidence in support of charge and leave Court to 
draw inference - concession wrongly made by Public Prosecu-
tor. It can not be acted upon when state files an appeal 
31 
against order of acqpiittal. 
There are some duties and powers are reported in 14th 
Law Corannisslon Report which are as per below: 
1) He should be the Head of the entire prosecuting 
machinary in the district and exercise adminis-
trative control over all the prosecutors in the 
sessions courts and in the magistarial Courts of 
the district; 
Ibid., p. 963. 
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2) He should arrange for the prosecution of all 
csgnisable cases, through Assistant Public prose-
cutors and distribute the work among them. He 
should himself conduct irqportant prosecutions. 
3) He should vecive copies of the first information 
reports in all cognizable cases and also case dia-
ries and other reports which are at present sent 
to magistrates Courts and are seldem looked into 
by them. 
4) Every Police charge-sheet before it is latid in the 
Court, should £>e scrutinised in his department so 
that, in case any difficulty on lacuna exists in 
the prosecution case, it should be possible to 
eemedy it be further investigation on the lines 
32 indicated by his department. 
5) He should advise the Police Department, or other 
Government Departments at the District level, on 
the legal aspects of a case, at any stage of 
criminal proceedings including the stage of in-
vestigation. His advise will be particularly 
helpful in difficult and inportant cases, like 
cases involving charges of conspiracy, froud and 
forgery, cases based on circumstantial evidences 
and evidence gathered from account books, especi-
ally of firms or corporations; 
6) In important and difficult cases he may, with the 
approval of the state Government, engage advocate 
as special public prosecutors to ^pear in sess-
ions Cotirts or even in magisterial Courts on be-
half of the state. 
32 Law Coaraission 14th Report (1958), vol. II, p. 771. 
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7) Cases in which the police department decides 
not to initiate prosecutions should similarly 
be scrutinised by his department; 
8) He should examine all cases of acquittals, or 
cases where there is a conviction only for a 
minor offences, the accused having been acqui-
tted of more serious offences. This will enable 
him to find out the causes of accjuittal, and 
33 devise methods to avoid miscarriage of Justice. 
9) He should encourage the prosecutors to consult 
him in all cases of difficulty; 
10) The nature of his duties is such that if they were 
allowed the right to practise privately, his per-
sonal interest may clash with the due performance 
of his duties. There have been occasional comp-
laints, about the failure of part-time public 
prosecutors to perform their duties preqperly and 
efficiently. Being in a position to confer favour 
they are able to obtain advantages for themselves 
in private practice, we therefore recommend in 
interest of integrity and efficiency, that the 
practice of appointing paxt-ti^ prosecutors be 
34 
abandoned. 
33 Ibid. 
34 Ibid, at p. 722. 
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Chapter - I I I 
PROSECUTION IN OPERATION 
When the accused appears or I s brought before the court 
In pursuance of a comoltroent of t h e case under S.209/ of Cr.p.C. 
the prosecutor s h a l l open h i s case by descr ib ing the charge 
brought aga ins t the accused and s t a t i n g by what evidence he 
proposes t o prove the g u i l t of the accused S .226 . The P u b l i c 
prosecutor should g ive a b r i e f suimary ot the evidence and the 
p a r t i c u l a r s of the wi tness by which he proposes t o prove the 
case aga ins t the accused p e r s o n . I t i s not necessary for a 
p u b l i c prosecutor i n opening the case for the prosecut ion t o 
g ive ^ u l l d e t a i l s regarding the evidence inc luding the docu-
ments by which he intends t o prove h i s c a s e . 
A- p r o v i s i o n of Criminal procedure Code 
with re spec t t o Prosecutors ; 
A crime i s a wrong not only against the ind iv idua l v i c -
tim but a l s o aga ins t the s o c i e t y at l a r g e . I t i s because of 
1 R.V. Kelkar,"Outl ines of Criminal procedure", 1984 (Ed.l ind) 
at p . 336 (Eastern Book CoB(>any# Lucknow) . 
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this considezatlon that the State zepzesenting the people In 
thelz collective capacity# participates In a czlnlnal trials 
as party against a person accused of crlae is a cognizable 
offence. The public prosecutor or the Assistant Public prose-
cutor is the Consent for the State In such trials. His duties 
nalnly consist In conducting prosecution on faahalf of the 
State. The Public prosecutor also appears as State Counsel 
In Crlailnal appeals^ revisions and such other matter In the 
sessions courts and the High courts. The Public prosecutor 
or the Assistant public prosecutor has authority to appear 
2 
and plead before any court In any case entrusted to him. 
The suggestion of the Law Commission were accepted by 
the central Government and the parliament while enacting the 
Code of criminal procedxire 1973 (parliament Act II of 1974), 
made the necessary provision In SS.24 and 25, thereof which 
are reproduced as under: 
SECTION 24 ; (1) Public prosecutor; 
For every High Court, the Central Government as 
the state Government shall, after consultation with 
the High Cotirt, appoint a Public Prosecutor and may 
also appoint one or more Additional public Prosecu-
tors, for conducting In such Court, any prosecution 
appeal or other proceeding on behalf of the Central 
Government or State Government as tl^ case may be 
2 Ibid., p. 16. 
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(2) The Oentral Government may appoint one or more 
Public Prosecutor* for the purpose of conducting 
any case or class* of cases in any district or 
local area. 
(3) For every district* the State Government shall 
^polnt a Public prosecutor and may also appoint 
one or more Additional Public prosecutor for the 
district. 
Provided that the ptiblic prosecutor or Additional 
Public prosecutor appointed for one district may 
be appointed also to be a Public Prosecutor as the 
case may be for another district. 
(4) The District Magistrate shall* in consultation with 
the session^r-Judge* prepare a panel of names of 
persons* who are* in his opinion of persons* who 
are in his opinion* fit to be ^pointed as a Public 
prosecutor or Additional Public prosecutor for the 
district. 
(5) No person shall be appointed by the state Govern-
ment as the Public prosecutor or Additional Public 
Pxiblic prosecutor for the district unless his name 
appears in the panel of names prepared by the Dls. 
trict Magistrate under Sub.S-(4}« 
(6) Not withstanding anything contained in Sub-S.(5)* 
where in a State there exi«ts a regular Cadre of 
Proeecutlng officers* the State Government shall 
appoint a Public prosecutor or an Additional Public 
Prosecutor only from among the persons constituting 
such cadre: 
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provided that where, in the opinion of the State 
Cover nine nt« no suitable person is available in such 
cadre for such appointnent that Government nay 
^point a person as Public Prosecutor* «s the ease 
may be from the panel of names prepared by District 
Magistrate under Sub-S.(4). 
(7) A person shall be eligible to be appointed as a 
Public Prosecutor on an Additional Public preseca-
tor under Siib.S,(l) or Sub.S«(2) or Sub«S.(3) or 
Sub.S.(6). only if he has been in practice as an 
advocate for not less than seven years. 
(8) The Central Government or the State Government may 
^polnt, for the purposes of any case or class of 
cases a person who has been in practice as an advo-
cate for not less than ten years as a special Public 
prosecutor. 
(9) For the purposes of Sub«S.(7) and Sub.S.(8}, the 
period during which a person has been in practice 
as a pleader as has rendered (whether before or after 
the commencement of this code) Service as a Public 
Prosecutor or Assistant Public Prosecutor or other 
prosecuting Officer, by whatever name called, shall 
be deemed to be the period during which such person 
has been in Practice as an advocate. 
SECTION 25; Assistant Public Prosecutors; 
(1) The State Government shall appoint in every district 
one or more Assistant public prosecutors for conduc-
ting prosecutions in the Courts of Magistrates. 
(1.A} The Central Government may sppoint one or more 
Assistant Public prosecutors for the pxirpose of 
conducting any case or class of cases in the 
courts of Magistrates. 
(2) Save as otherwise provided In Sub.SVt^^Tnb Police 
Officer shall be eligible to be ^pointed as an 
Assistant Public Prosecutor. 
(3) Where no Assistant Public prosecutor is available 
for the ptirpose of any particular case« the Dist-> 
rict Magistrate may ^point any other person to be 
the Assistant Public prosecutor in charge of that 
case: 
provided that a police officer shall not be so 
appointed -
(A) if he has taken any part in the investigation 
into the offence with respect to which the ac-
cused is being prosecuted: as 
(B) if he is the below the rank of Inspector. 
According to Sub.S.(7) of S.24, a person shall be eligi. 
ble to be appointed as a Public prosecutor or an Additional 
Public Prosecutor only if he has been in practice as an advo-
cate for not less than seven years. Similarly a person can 
be appointed as a special Public Prosecutor by the Central 
Government only if he has been in practice as an Advocate for 
not less than ten years. According to Sub.S.(2} of S.25, no 
Police Officer shall be eligible to be aqppointed as an Assis-
tant Public prosecutor. This made the intention of the Par-
liasMnt aoiply clear that only that person should be ^pointed 
as a prosecutor for certain period and such a person should 
3 
not be a police officers. 
A perusal of the above provision would show that the 
changes that have been introduced in section 24 by the Amandine 
3 Krishan Singh Kundu Vs state of Haryana 1989 (Cri. L.J., 
1309, p.s.H.) at p. 1310. 
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Act Of 1978 are the addition of the new provisions now con-
tained in sub.section (2) proviso to sub. section (3), sub. 
section (6) and sxib. section (9) • The main controversy put 
forward hlngs on the new provision now contained in sub. sec-
tion (6) of the section 24. The contention raised on behalf 
of the petitioners is that sub. section (6) of section 25 
Introduced by Anendsaent clearly lays down« that not with-
standing anything contained in sub. section (5) where in a 
there exist a regular cadre of Prosecuting Officers appoint-
ment to the post of Public prosecutor shall be made by the 
State Government only from among the persons constituting 
such cadre. 
In U.P. the Cadre of prosecuting Officer working in 
lower district courts in Criminal side is wholly different 
and it can not Include Public Prosecutor who work exclusively 
on control basis in the sessions Coxirts. Assistant Prosecu-
ting Officers are appointed under section 25 of the Code of 
Criminal procedure. After 1980 the Assistant Prosecuting 
Officers have been appointed by the State Government through 
the Public Service Conmisslon on the basis of conpetitive 
examination and interview of Law Graduates. On the other 
hand Public Prosecutors aze ^pointed in terms of professio-
nal contract under section 24(4) and 24(5} of the Code of 
Criminal Procedure. A panel of names of advocates with seven 
years working experience is prepared by the District Magistrate 
in consultation with the District Session Judge and sent to 
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have Department of the State Government for ^proved Public 
Prosecutors and they appointed by the Law Department of State 
Government, where as Assistant Prosecuting Officers are appoin-
ted by the Home Department of the State Government as regular 
Government Servants. 
Assistant public Prosecuting Officers work under the 
administrative Control of Home Department and Director General 
prosecution is Head of the prosecution Department. The work 
and performance of Public prosecutor is assessed by the Dis-
trict Magistrate of the District Laws and they are controlled 
by the Law Department of State Government. The Assistant 
prosecuting Officersmain work is to prosecute criminal cases 
in lower District Courts, Courts of Judicial Magistrate Chief 
Judiciary Magistrate, Metropolitan Magistrate, Munsif Magist-
rate, Executive Magistrate, District Magistrate and Special 
Courts under the Terrorist Act and the Gangster Act. The 
Assistant Prosecuting Officer also help the executive Magis-
trate to conduct the identification of accused in Criminal 
cases and also report on bail application of the accused. 
Assistant prosecuting Officer also check the records of 
Session courts and they also deal with the finger print, 
branch and Malkhana of case properties. They are legal Advi-
ser of the Superintendant of Police in matter perted.ning to 
investigation. The pxiblic prosecuti>r's main work is to prose-
cute the criminal cases in the sessions courts. 
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The above pxovisiona BBade the prosecuting Officer« such 
as Public prosecutor. Additional public prosecutor. Assistant 
Piablic prosecutor or other prosecuting Officer, by whatever 
nanes called, also e l ig ib le for being included in the panel 
to be prepared by the Dis t r i c t Magistrate in consultation 
with the session Judge f i t to be appointed as public prose-
cutor or Additional public prosecutors for the D i s t r i c t . 
According to th i s provision any person from the advocate 
or from any other soxirce can not be ^poin ted as a Public Pro-
secutor or an Additional public prosecuttf>r i f these already 
exis ts a regular cadre of prosecuting Officer in a S ta te . So 
far as the proviso to sub. Sec. (6) of S.24 i s concerned i t 
would not apply in the normal circumstances and would only be 
a t t racted where in the opinion of the State Government no 
suitable person i s available in such regular cadre of Prose-
cuting Officer for appointment as Public Prosecutor or Addi-
t ional Public Prosecutor. Admittedly the regular cadre of 
prosecuting Officers in the State of Kerala as well as in the 
State of U.P. does not include Public Prosecutors.^ 
4 K.J. John, Assistant Public Prosecutor Association Grade-l 
pa l a i Vs State of Kerala and others, Cri . L .J . , 1990, s . c . 
pp. 1981, 1783-85. 
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Director of Public prosecution and 
the Public prosecutors; 
The Director of prosecution being head of the prosecut-
ion Department and overall incharge of the prosecution Agency 
of the State, should be a person who has been an experienced 
prosecutor himself and possesses to his credit the legal qua-
l i f i c a t i o n , professional training and the r ich e^qperience ac-
quires by conducting cases . Personally in the t r i a l as well 
as the cqppellate Court. If t o the contrary, the Pol ice Offi-
cer without any experience as a whole and the Public prosecu-
tor in iiqportant criminal cases in particular would be depri-
ved of the day to day guidance with regard to the conduct of 
the cases of various stages • In certain inportant cases the 
Director of prosecution but the prosecution i s a lso supposed 
t o ^pear personally in the court and conduct, the case under 
his c lass s i^ervis ion, but the prosecution Agency of the State 
would be deprived of th i s service i f the Director of Prosecut-
ion h^pens to be a Pol ice of f icer without any professional 
training to his cred i t . Attack on the appointment of a Pol ice 
Officer manning the of f ice of Director of Prosecution has been 
advanced furthers with the help of establ ished principles of 
law as well as proceeding to contend that the very appoint-
ment of a po l i ce off icer incharge of the prosecuting Agency 
his d irect ly counter to the eo^artial and fair t r i a l in the 
Court of Law, as the Director of prosecution belonging t o 
Pol ice Department w i l l always be anxious to secure maximum 
convictions in the State case by ex i s t ing a l l sorts of 
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influences at the stage o£ examining the prosecution witnesses. 
Such a situation would be inconsistant with the march of times 
in a welfare states. 
According to sub.section i6) of S. 24 of the Code, where 
in a State than existed a regular Cadre of prosecuting Offi-
cers« the State Government shall ^point a public prosecutor 
or an Additional Public prosecutor only from amongst the 
persons instituting such cadre. But an exception had also 
been made in S.25 to the effect that where no Assistant Public 
Prosecutor was available for the purpose of any particular 
case, the District Magistrate could appoint a police not below 
the rank of Inspector to be an Assistant public prosecutor. 
Provided that the officer had not taken any part in the in-
vestigation. 
In a case cited below the issue before the Punjab and 
Haryana High Court was the Status and duties of the Director 
of Public prosecutor that it has been conceeded in the writ-
ten Statement that in the State of Haryana, the prosecuting 
Agency had in fact been separated from the control of the 
Police with effect from 1-4-1974 consequent upon the inforce-
raent of the code. Further it has been asserted that the pro-
secuting Agency in Haryana at present was independently work-
ing with no police interference at all. It has further been 
admitted that the State was aware of the fact that a ban had 
in fact been Ltapos&d under section 25 of the code against the 
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appointEoent of a police officer as Assistant Public Prose-
cutor . 
That the appointment of a Police Officer as a Director 
of prosecution does not violate In any way the spirit of the 
scheme as laid down In S.25 of the Code of Criminal procedure^ 
1973 as the officer so aqppolnted as Head of the prosecuting 
Agency Is not under the control of the police Department. An 
Officer from the I.p.S. Cadre when appointed as Director of 
prosecuting Services his relations with the police defacto. 
He is directly answerable to the State Government, and not 
to the Police Chief and as such the prosecution Agency inde-
pendence has not been Jeopardized. Enphaslse has also been 
laid that the appointment of Director of prosecution was not 
covered by S. 25 of the Code and that the post of Director 
of prosecution was not that of Public Prosecutor and was 
5 
ninelx of an administrative head of the prosecution. 
(^ aaXification of public prosecutors suggested 
by the National Police Coamisslon; 
The National police Coinsission in its Fourth Report 
submitted to the Government of India made the following recom-
mendations in Ch.xxiX relating to the Prosecuting Agency: 
5 Krishan Singh Kundu vs State of Haryana 1989« Cr. L.J. 
(P & H}» p. 1312. 
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"29.12 The mlnlfflura qual i f icat ion and experience that 
nay be prascxlbed fox various categories of prosecutors and 
suggestions below: 
SNo. Nane of the Post MiniBDum Years of pract ice Eacperience 
1 , Assistant P.P. Gr. II 
2 , Assistant P .P. Gr. I 
3. Additional P:P. 
4« public prosecutor 
5. Deputy Director of 
prosecution 
6. Director of Prosecution 
and Additional Director 
of prosecution 
Three Years of experience at 
the Bar. 
Five Years Practice of the Bar 
or Five years experience as a 
Judicial Officer 
Seven Years pract ice of the 
Bar or seven years experience 
as a Judicial Officer. 
-do-
SevenYears pract ice of the Bar 
or seven years esqperience as a 
Judicial Officer of which at 
l e a s t three years should be as 
a sess ion Judge or three years 
eaq)erience as Additional Public 
Prosecutor or Public prosecutor 
Three years pract ice of the Bat 
or Ten years experience as a 
Judicial Officer of which at 
l e a s t f ive years should be as 
Session Judge or three years 
experience as Deputy Director. 
These recomnendatiomof the National po l i ce Comoaission 
also go to show that i f the prosecution Agency were plays 
under the contrpl of a p o l i c e Officer, a s i tuat ion could be 
seen as l i k e l y to curtai l freedom as i t would go against the 
principle of eo^art ia l i ty e . g . , the Pol ice having an internal 
in serving that their work i n invest igat ion and arrest more 
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to a conviction and there nay be a teraptatlon to sx;^ poses 
Incidence to this end Excealve zeal on the paxt of a police 
Prosecutor may result In planning the life and the liberty 
of sonae citizens, who were before the courts In Jeopardy. 
It Is precisely with that objective In view that the rec<MB-
raendatlons of the head comDnlsslon and the National police 
CoBBBdsslon, which are based on the wisdom, maturl'^ and rich 
experience gained during the years. Intended to confer on the 
prosecutor an Independent discretion, to decide SLS to whether 
a Prima facie case existed against a person and whether pjDo-
ceedlngs should be commenced continued or withdrawn In the 
Co\irt. All this Is fotind to be lest If a police Officer Is 
allowed to hand the prosecution Agency by holding the Office 
of Director of Prosecution. 
B- The Function of Public Prosecutgri 
The functions of the Public prosecutor relating to 
Criminal Justice system are as under: 
(1) Reviewing evidence prior to an arrest to determine 
If a citizen's observations as a police Investigat-
ion constitute sufficient grounds for arrest, and 
If so recommending to the Court that a warrant be 
Issued, or If not recommending to the citizen or 
Officer that no formal charges be filed until addi-
tional evidence Is obtained. 
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(2) Reviewing the evidence and circumstance of the 
case after an arrest has been made without a war-
rant to determine if adequate ground for prosecu-
tion exist, and if so, filing formal charges, or 
if not ordering the release of the accused. 
(3) Determining what specific charge (and degree 
thereof) is to be filed against the accused. 
(4) Initiating the formal accusation against the 
defendant 
(5) Taking action to terminate the case after it has 
been filed when in our Judgement such action is 
^propriate. 
(6) Negotiating with the defendand and his Counsel for 
a recommanded sentence^ or reduction of the origined 
charges in exchange for a guilty plea (plea bargaining) 
(7) Representing the State in various pretrial hearing 
and examinations. 
(8) Recommending to the Court the amount of bail for 
the release of the accused. 
(9) Representing the State in the trial of the case. 
(10) Representing the State in cases which have been 
appealed. 
6 James, L . LeGrande, "The Basic process of Criminal Justice" 
pp.73,74. 
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(11) Consulting with parol Officers on cases pending 
before thero. 
(12) part ic ipat ing i n training progranine for loca l law 
enforcement o f f i c e r s . 
Depending upon 'the Jur isd ic t ion the prosecutor may 
also be responsible for rendering l ega l opinions for ass i s t^ 
ing in the co l l ec t ion of property taxes, drawing contracts for 
th§°Yi? SnS^Su^rous similar c i v i l law dut i e s , p e r h ^ s on 
reason for the many l e g i s l a t i v e l y established responsibi l i ty 
i s that in many countries the prosecutor may be the only 
7 
executive Officer in the Jurisdict ion with legal training. 
The Prosecutor i s responsible for making several key 
decision in each case prescribed to him. Throughout the 
case from early preparation through post t r i a l hearing, he 
possesses s ign i f i cant discretionary power and enjoy new auto-
nomy* Conceptually, such "free rein" authority i s deemed be-
n i f i c i a l t o assume the integr i ty of the decis ion making proc-
c e s s . Conversely, however, in the wrong hand such power may 
teaqpt an off icer to part ic ipate to corrupt pract i ce . 
re t i eent 
While Courts are very .^. in acknowledging that the 
Pol ice Officer possess d iscret ion, most court recognise and 
^prove of the prosecutors d iscret ion and indicate^ that i t 
i s well founded in American Jurisprudence. 
7 James, L . Le Granede, "The Basic process of Criminal 
Justice", p . 74. Gleneol Press- Coelier Mac Millan 
Publishing, London. 
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The Michigan) Svqpzeiae Court Indicateds "The prosecuting 
atterney is a very responsible officer^ selecty by the people 
and rested with personal discretion* trusted to hiro as a minis, 
ter of Justice* and not as a snore legal attorney ••• He is 
e3q>ected to be iB|>artial in abstaining trooi prosecutors, as 
well as in prosecuting* and to ground the real interest o£ 
Public Justice in ••• of the concurrence. This discretion 
o 
i s o f f i c i a l and personal. 
C- Role of Public prosecutor During 
i n i t i a t i o n sanction to L ia i ta t ions ; 
Section 195 to 199 Cr« P . Code are exceptions to the 
general rule that any person haying knowledge of the Coponiis-
s ion of an Offences* may s e t the law in notion by a coiqplaint* 
even though he i s not personally interested or affected by the 
offence. These sections* for sound pol icy considerations* 
i i^ose l imitat ions on the tinfettered powers of the magis-
trates t o take cognizance of offence. 
(1) Prosecution for contempt of Lawful 
Authority of Public Servants; 
The object of inposing t h i s l imitat ion i s to save the 
accused from vexatious as bass less prosecutors pronqpted by 
v indict ive fee l ings on the part of the private cooplaints . 
8 Xbid. 
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(2) prosecution for offencea against Public 
Justices 
The purpose of enacting S.195(1) (b) and SS.340->343 
seemx to be the control the teoptation on the part of private 
parties considering themselves aggrieved by the offences men-
tioned in those sections to start criminal prosecutions on 
fivirolous, vexationed on insufficient grounds inspired by 
a revengeful desire to harass on spite them opponents. The 
purpose of the section is to for private prosecutions where 
the cause of Justice is sought to be perverted, leaving it 
to the Court itself to \:qphold its dignity and prestige. 
(3) prosecution for offences relating to 
doctMpents given in evidences; 
The principle appears to be that so long as the Court 
before whom the document in respect of which the forgery is 
alleged to have been conniitted does not give its own finding 
in regard to the cdlegation of forgery it should not be made 
possible for another Court to entertain a coiqplaint at the 
instance of a private individual regardless on irrespective 
of the iiqpressions which the Court before when the document 
9 
was produced had formed in regard to the allegation. 
9 Lawla)ncnissi.QD 41>t Report, 1974 , p.109, 
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(4) prosecution for offences against 
the State; 
The object of this section is to present unauthorised 
persons from introducing in matters of State by instituting 
prosecution and to secure that such prosecutions, for reasons 
of policy* shall only be instituted under the authority of 
Moreover the offences enumenated there in are of a 
serious and exceptional nature and deal with matters relating 
to Public Place and tranquillity with which the State Govern-
ment is concerned. 
(4-A) Prosecution for offences in respect of 
publishing matters prejudiciaTto national 
integrations 
The object of such an investigation can only be enable 
the coaqpetent authority to decide whether it should give sanc-
tion under section 196(1). 
Sanction of a prosecution must be expressed with suffi-
cient particularly ' to indicates clearly the matters which 
is to be the subject of the proceeding and it should be 
apparent from the order of sanctions that the authority 
applied its mind to the facts constituting the offence or 
offences• 
10 Law Cornmission's 41st Report, 1974, p.112. 
11 Shalibhadra Shah Vs Swami Krishna Bharti, 1981 Czl. L.J. 
(GuJ.) pp. 113,116. 
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(5) prosecution for the offence of 
Criminal Conspiracy; 
In a case of conspiracies covered by S.195 cr . P.C. 
the coBqplaint of the public servant concerned or of the appro-
priate Court i s necessary to i n i t i a t e the proceeding. 
When the c o ^ l a i n t shows that some offences d i s t i n c t 
from the Criminal conspiracy were actually committed in pur-
suance of such conspiracy* and these offences were such as 
12 
no sanction on consent was needed t o i n i t i a t e the proceeding. 
(6) prosecution of Judges and Public 
Servants; 
This provision enable the more important categories of 
public servants performing onerous and responsible functions 
to act f ear le s s ly by protecting them from fa l se rexations or 
13 mala f id prosecutions. 
The sec t ion does not prescribe any particular form of 
sanction* but Courts usually i n s i s t on being s a t i s f i e d that 
the sanctioning authority has applied i t s mind to the facts 
of the case before granting sanction and that the sanction 
i s not arbitary. 
12 Pramath Nuth Taltakadar Vs SaroJ Jtanjan Sarkar« AIR« 1962* 
S.C. 876. 
13 Law Coiranision's 4 l s t Report* p.116* Ibid, p . l l 9 . 
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(7) Prosecution for offences against 
Marrlagel " 
The object of the provision Is the present strangers 
from Interfering In family life when the aggrelved family 
members themselves are unwilling to agitate against any 
alleged wrong. 
(8) prosecution of Husband for Rape: 
The object of provision Is obvious. The belated prose-
cution of the husband does not appear to be In the Interest 
of any person and would prove determlnental to the subsequ-
ent normal life, and as such would serve handly any purpose. 
(9) prosecution for Defamation; 
The primary objec t behln4 t h i s s p e c i a l p r o v i s i o n con-
ta ined In S.199(2) Cr.P.C.(3)» (4),X5) above I s t o provide 
a machlnary enabl ing the Government t o s t ep In t o main-
t a i n confidence In the p u r i t y of adminis trat ion when high 
d i g n i t i e s and other p u b l i c servants are wrongly de f ined . 
The s e c t i o n brings In the P u b l i c Prosecutor , who I s expected 
t o make the conqplalnt with the Qovernment's approval and t o 
14 
conduct the t r i a l before the Court of s e s s i o n . 
14 Law Commission 41 Report, v o l . 1 s t , 1974, p . 1 2 7 , 
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D- Prosecution during Trial; 
The object of a Criminal trial is to find out the truth 
and to determine the guilt or innocence of the accused. The 
duty of the prosecutor in such trial is not merely to secure 
conviction at all costs but to place before the court what-
ever evidence is in the possession of the prosecutor, whether 
it be in favour oc against the accused, and to leave the Court 
to decide upon all such evidence, whether the accused was or 
was not guilty of the offence alleged. There should not be 
on the part of the prosecutor "any unseemly eagerness for or 
grasping at conviction". The prosecutor is playing a most 
important role in the administration of Justice. The machi-
nery of justice, a Public prosecutor has to play a very res-
ponsible role; the inpartiality of his conduct is as vital as 
the ioqpartiality of his conduct is as vital as the impartia-
lity of the Court itself.^^ 
Opening Case for Prosecution and Charge: 
When the accused appears or is brought before the Court 
in pursuance of a Commitment of the case under S.209, the pro-
secutor shall open his case by describing the charge brought 
against the accused and stating by what evidences he proposes 
to prove the guilt of the accused S.226. The public prosecutor 
15 Anant wasudeo Chandekar Vs King Eiqpror, AIR 1924, Nag. 243, 
245. 
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Should give a brief sumnaxy of the evidence and the par t i -
culars of the witnesses by which the proposes to prove the 
case against the accused person. 
The purpose of SS. 227 and 228 (1) of the Code of Cri-
Biinal Procedure i s to ensure that the Court should be s a t i s -
f ied that the accusation made against the accused person i s 
not frivolous and that there i s soma material for preceding 
against him. The stage prior to the framing of a charge i s 
not expected to by a dress rehearssal of a t r i a l , the deta i l s 
of a l l material which the prosecution w i l l produce on very on 
during the stage of the t r i a l , and not expected to be produced 
or referred to before the judge at the time of the opening of 
17 prosecution. 
Alteration of Charge and the procedure t o follow 
such a l terat ion; 
Under S.216(1), any Court may alter or add to any 
charge at any time before Judgement i s pronounced . The 
following procedure i s to be followed after the al terat ion 
or addition of the charge as i t i s necessary to ensure a 
fair t r i a l . 
(1) Every such al terat ion or addition sha l l be read 
and explained to the accused S.216(2) . 
16 Law Commission's 14th Report, vo l .11 , p.765 
17 K.W. Hara>s Vs State of W.B., 1975, Cri. L.J. ,256,1258. 
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(2) The Court may, in i t s discret ion, after such 
al terat ion or addition has been made, proceed 
with the t r i a l as i f the altered or added charge had 
been the original charge S,216(3}• 
(3) The Court may e i ther direct a new t r i a l or adjourn 
the t r i a l for such period as may be necessary S*216(4). 
(4) The altered or added charge i s one for the prosecution 
of which previous sanction i s necessary, the case 
shal l not be proceeded with unt i l such sanction i s 
obtained, unless sanction has been already obtained 
for a pre8«cution on the same facts as those on which 
18 tha altered or added charge i s founded S.216(3) . 
(5) Whenever a charge i s altered or added to by the 
Court after the connaenceBient of the t r i a l the pro-
secutor and the accused shal l be allowed. 
(a) t o reca l l or re-sunuson, and examine with refe-
rence to such a l terat ion or addition and wit -
ness over may have been examined, unless the 
court, for reasons to be recorded in writing, 
considers that the prosecutor on the accused 
as the case may be desires to reca l l or re-
examine such witness for the purposes of 
vexation or delay or for defeating the ends 
of j u s t i c e ; 
(b) also to ca l l any further witness whom the 
Court may think t o be material S.217 Cr.P.C. 
18 Gokulchand Dwarlcadas Vs King, 1948-49, Cri. L. J . , 261, 
263. 
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ConpOMndlng of Offences; 
A crime is essentially a wrong against the Society and 
state. Therefore any coinpromise between the accused person 
and the individual victim of the crime should not absolve the 
accused from Criminal responsibility. However, when the off-
ences are essentially of a private nature and relatively not 
quite seaious, the code considers it expedient to recognise 
some of them as coopoundable offences and some others as 
conpundable only with the permission of the Court. The Com> 
poundable offences are mostly non-cognizable« but all non-
cognizable offences are not compoundable. Then again, the 
offences which are conpoundable only with the permission of 
the Court and mostly cognizable offences, though all cogniz-
able offences are not so coiqpoundable. The general scheme 
for the confounding of offences has been given in S.320 of 
the Code. 
A case may be conpounded at any time before the sentence 
is pronounced. After conviction there is an appeal the offence 
can be compounded with the permission of the appellate Court. 
This Power should be used sparingly and only in cases when the 
aggrieved party is actually before the Court and has given 
19 Its Consent to such conpounding. 
While granting permission to coiqpound on offence the 
Court should act Judicially and should exercise a sound and 
19 Bhira Singh Vs State of U.P. 1974,4 SCC, 97. 
20 Gurnarayan Das Vs King Enprer, AIR 1948, Pat., 5859. 
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reasonable d i s c r e t i o n . The safegaurd of the Court's permis-
s i o n i s t o present an abuse of the r ight t o confound and t o 
enable the Court t o take i n t o account the s p e c i a l c icunstances 
of the case which laay j u s t i f y conqposition. While granting p e r -
mission t o enter i n t o the coo^os i t ion and accept ing the same 
the chastened a t t i t u d e of the accused and the comtnandable 
a t t i t u d e of the injured conpla int , i n order t o r e s t o r e i n 
21 
s o c i e t y were taken i n t o cons iderat ion by the Court* 
Leading of Evidence; 
I t i s no doubt the duty of the prosecut ion t o examine a l l 
material w i t n e s s e s e s s e n t i a l t o the unfolding of the narrat ive 
on which the prosecut ion i s based, whether i n the r e s u l t the 
e f f e c t of t h a t test imony i s for an against the case for the 
p r o s e c u t i o n , ^ a r t from tha t , i t can not be l a i d down as a 
rule t h a t i f l a r g e number of persons are present at the time 
of the occurrance, the prosecut ion i s bound t o c a l l and exa-
mine each and every one of t h e s e persons , i t i s as much the 
duty of the prosecutor as of the Court t o ensure that f u l l and 
mater ia l f a c t s are brought on the record so t h a t there may be 
22 
no miscarriage of J u s t i c e . 
21 Law Commission's 14th Report, v o l . 1 s t 1958, pp .213-214 . 
22 Raaji Lai Vs S ta te of Haryana, 1983 ISCC, 368. 
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The Court finds that the prosecution had not examined 
witnesses for reasons not tenable or prqper, the Court would 
be Justified in drawing an inference adverse to the prosecu* 
tion. 
Section 314 of the Code it enables the prosecutor to 
subfluLt his arguments ofter the conclusion of the prosecution 
evidences and before any other step in the proceedings inclu-
ding the personal examination of the accused under S.313 (l}(b}, 
is taken. The prosecution argument of this stage might help 
the Court in conducting the examination of the accused and 
seeking his explanation on the points. 
Declaration of Hostile witnesses; 
The term "hostile witnesses'* is not defined in the 
Indian Evidence Act 1872, But there has been abundance of 
case law on the point which helps in determining when the 
witness is to be treated as hostile. A hostile witness is 
one who from the manner in which he gives his evidence shows 
that he is not desirous of telling the truth to the Court. 
A witness who is gained over by the epposit party is a 
hostile witness. A witness is, however, not to be considered 
hostile singly because to gives unfavourable answers, if a 
witness's answer to certain questions is in direct conflict 
with evidence of other prosecution witnesses, the Court 
should not on that ground alone allow the witness to be 
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treated as hostile. He is hostile when his tianper, attitude, 
deraeanon, etc. in the witness box show a distinctly hostile 
feeling towards the party calling him, or when concealing his 
true sentiments he does not exhibit any hostile feeling, but 
makes statements contrary to what he was called to prove, and 
by the manner of giving evidence and conduct show that he is 
not desi^ious of giving evidence fairly and telling the truth 
23 to the Court. 
Section 154 of the Evidence Act declares that the Court 
may in its discretion permit the powerly who has called a wit-
ness to put him such question as could have been asked in cross 
24 
examination. 
(1) Examination of prosecution Witnesses; 
Every witness is first examined by the party who has 
called him and this is known as examination in chief. All 
Prosecution evidence produced in support of the prosecution 
is already taken under S. 244 of the Code before the charge 
is framed. But when the charge is framed the accused becomes 
aware of the exact nature of the charge or allegation against 
him. According to 5.246(6) the prosecution is entitled to 
examine witnesses who have not been examined or whose 
names have not been mentioned in the list of witnesses 
before the charge is framed. 
23 panchanan Vs Empror, AIR 1930 Cal, pp.126-157. 
24 S%t Paul vs Delhi Administration, AIR 1976 S.C. at p.303. 
100 
In every trials for the purpose of enabling the accused 
personally to explain any circumstance spearing in evidence 
against him, the Court is required, after the witnesses for 
the prosecution have been examined and before he is called 
on for his defence, to question him generally on the case. 
(2) Cross Examination of the Witnesses; 
The purposes of Cross examination is to expose the truth 
about the testimony of the witness. But the supreme Court has 
pointed out that if the oral testimony of certain witness is 
contrary to proved facts, their's evidence might well be dis-
carded on that ground. The Courts are not bound to accept the 
25 same. 
The magis t ra te or s e s s i o n ' s Court may permit the Cross-
examination of any witness to be deferred u n t i l any other w i t -
ness or witnesses have been examined or ceal ly any witness for 
fur ther crose examination. 
The permi t t ing the cross-examination of any witness t o 
be defenced u n t i l any other wi tness on wi tnesses have been 
examined i s based on sovind p r i n c i p l e . But in p r a c t i c e the 
provis ion Baight be r e so r t ed t o without s u f f i c i e n t j u s t i f i c a t i o n 
and might lead t o delay, expense and in convinience t o wi tnesses . 
25 Juwar Singh Vs S ta te of M.P., AIR 1981 SC 373. 
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The prosecution is not required to produce all the wit-
nesses mentioned in the first information report. Material 
witnesses considered necessary by the prosecution for unfol-
ding the prosecution story above need be produced without 
26 
unnecessary and redundant laultiplication of witnesses. 
The Court can not refuse to issue process to coiqpei the 
attendance of any witness cited by the accused after he has 
entered upon his defence, unless it records a finding that 
the application for suranoning the witnesses has been made 
merely for the purpose of vexation oe delay or for defeating 
27 the and of Justice, 
(3) Re-examination of the Witnesses; 
When the relevant facts are not cleared and the Court 
is not reached upto the truth of the facts. The Court can 
permit to reexamination of the witness for seeking the ends 
of Justice. But in rare cases the re-examination of witnesses 
are conducted. Because all the facts are come into the know-
ledge of the Court by the examination in chief and cross 
examination of witnesses. 
26 Raghubir Singh Vs State of U.P.» 1972, 3 SCC 79. 
27 Sudhir Kumar Outt Vs King, AIR 1949, FC 6. 
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E- Withdrawal from prosecution of the Case; 
Once a prosecution is launched^ its relent less Course 
can not be halted except on sound considerations garinane to 
public Justice. Section 321 iiqplictly makes room for such 
consideration by enabling the public prosecutor to withdraw 
from the prosecution of person with the Consent of the Court. 
The withdrawal from prosecution under the section may be Jus. 
tified on broader consideration of public peace« larger consi* 
derations of public Justice and even deeper consideration, at 
promotion of long lasting security in a locality, of under in 
a disorderly situation or hormony in a locality, of order in 
a disorderly situation or hormony in a faction milieu, or for 
28 halting a false and vexatious prosecution. 
The withdrawal from prosecution means retiring or step-
ping back on restricting from the prosecution, in other words 
withdrawal of appearance from the prosecution or refraining 
from conducting or proceeding with the prosecution. However, 
when the Court consents to such withdrawal from the prosecu-
tion the accused person shall be discharged or acquitted^ in 
accordance person shall be discharged on acquitted in accor-
dance with the provisions of its (a) and (b)» 
28 Subhash Chander Vs State (Chandigarh Adm.), (1980), 2SCC, 
155. 
29. Keikar, R.V., Outlines of Criminal procedure, E.B.C. 
Lalbagh, Lucknow, pp. 297-298. 
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i) Withdrawal by Whom; 
The public prosecutor or the Assistant Public prosecutor, 
as the case may be, who is in charge o£ a particular case and 
is actually conducting the prosecution can alone file an appli-
cation u/s 321 seeking permissions to withdraw from the prose-
cution. I£ the prosecution is being conducted by the coiqplaint 
on a private conplaint, the public prosecutor is not entitled 
to apply for withdrawal of the prosecution in such a case. 
ii) Withdrawal from Prosecution of Whom 
and in Respect of which offices; 
According to the provisions relating to joinder of charges 
and of accused persons, it is possible that an accused might have 
been charged with more than one offence and that more than one 
accused person might have been prosecuted at the same trial. 
iii) Upto What Stage of Trial 
Withdrawal is Possible; 
Withdrawal from the prosecution can be sought at any 
time before the Judgement is pronounced by the trial court 
Therefore the Public prosecutor has no right at the appellate 
stage of a case to present any petition for withdrawal u/s 321 
On the other hand, an €^plication for withdrawal from 
prosecution can be moved even during the pendency of the 
30 Ibid. 
31 Ibid. 
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conralttal proceedings in the Court of a magistrate and the 
magistrate is conpetent to give consent to such withdrawal. 
The Court may be inclined to take the view that once the order 
of conviction is passed, the right to move the Court for with-
32 drawal from the prosecution ceases to exist. 
iv) Conditions proceedent for Withdrawal: 
The Public prosecutor can withdraw from the prosecution 
33 
only with the consent of the Court. 
v) Discretion of public prosecutor and of 
Court in the matter of withdrawal: 
It shall be the duty of the public prosecutor to inform 
the Court and it shall be the duty of the Court to approve it-
self at the reason which proiqpt the public prosecutor to with-
draw from the Prosecution. The Court has a responsibility and 
a state in the administration of criminal Justice and so hav 
the Public Prosecutor, its 'Minister of Justice'. Both have 
a, duty to protect the administration of criminal Justice 
against possible abuse or misuse by the execution by consent 
to the provision of S.321 Cr. P.C. The independence of the 
Courts require that once the case has travelled to the Court, 
32 Ibid., p. 299. 
33 Ibid. 
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The Coxirt and ita Officers alone roust have control over the 
34 
case and decide what is to be done in each case• 
vl) The position of the Public Prosecutor 
as Regards the Withdrawal from the 
prosecution: 
The prosecution of an offender for a serious offence is 
primarily the responsibility of the execution, and the with-
drawal froia the prosecution is an execution function of the 
Public Prosecutor. The discretion to withdraw froro the Pro-
secution is that of the public prosecutor and more else, and 
so, he can not surrender it to some one else. The Government 
may suggest to the Public prosecutor that he may withdraw 
from the prosecution but none can compel him to do so. The 
public prosecutor is an officer of the court and responsible 
to the Ck>urt. 
Baharul Islam J. (as to then was in Shonandan pawan 
Vs State of Bihar observed; 
'•unlike the Judge the Pioblic Prosecutor is not an absolu-
tely independent offer. He is an appointee of the Government 
central oB State, appointed for conducting in Court any pro-
secution oz other proceedings on behalf of the Governoient 
concerned. So there is the relationship of Counsel and 
Client between the Public prosecutor and the Government. 
34 Rajinder Kumar Jain Vs State, 1980 SCC 435. 
35 1983, SCC, 438. 
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A Public prosecutor can not act without instructions of the 
Government; a public Prosecutor can not conduct as case abso-
lutely on his own, on contrary to the instruction of his cli-
ent, namely, the Government Sec.321 Cj^BCdoes not lay any bar 
on the public prosecutor to recieve any instruction from the 
Government before he files an application order that section 
3?1 On the contrary the pviblic prosecutor can not file an 
application for withdrawal of a case on his own without 
instruction from the Government*' 
vii) Discretion of public Prosecutor, 
Law to be exercised: 
The public Prosecutor has a statutory function entrus-
ted to him by S.321 with a power to withdraw from a prosecu-
tion.^^ 
However the statutory discretion vested in him is neither 
absolute nor unreviewable but is subject to the Courtis svqpervi-
sory functions. 
The section is in general terms and does not circumscribe 
the power of the Public prosecutor to seek permission to with-
draw from the prosecution. However the essential consideration 
which is inqplicit in the grant of the power is that it should 
be in the interest of the administration of Justice which may 
36 State of Punjab Vs Gundeep Singh, 1980, Cri. L.J. (P.H.H.C), 
1027, 1029. 
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be either that he will not be able to produce sufficient 
evidence to sustain the charge on that subsequent information 
before the prosecuting agency would falsify the prosecution 
evidence or any other similar circumstances which it is dif-
ficult to predicate as they are dependant entirely on the 
of 37 
facts and circumstance^if each case. 
The Public prosecutor may withdraw from the prosecution 
not marely on the ground of paucity of evidence but on other 
relevant grounds as well in order to further the broad ends 
of public Justice, public order and peace. The Supreme Court 
has observed! 
In the past, we have often known how expedient and nece-
ssary it is in the public interest for the public prosecutor 
from prosecutions arising out of mass agitations coninvinal 
riots, regional disputes, industrial conflicts, student unrest 
etc. whenever issues involve the emotions and there is a sur-
charge of violence in the atmosphere it has aften been found 
necessary to withdraw from prosecution in order to restore peace 
to free the atmosphere from the surcharge of voilence, to bring 
about a peaceful settlement of issues and to preserve the calm 
which may follow the storm. To persist with prosecutions where 
emotive issuer are involved in the name of vindicating the law 
may even by utterly counter productive. An elected Govern-
ment, sensitive and responsive to the feeling and emotions 
37 M.N. Sankarayanan Nair V» P.V. Bala Krishnan, 1972,ISCC 318. 
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of the peopleyWill be anqply justified it far the purpose of 
creating an atmosphere of goadwill on for the purpose at not 
disturbing a Calm which has descended it decides not to pres-
cribed the offenders involved or not to proceed further with 
the prosecution already launched. In such matters who but the 
Government can and should decide in the first instance, whether 
it should be lawful or beneficial to laiinch or continue pro-
38 sacutions• 
If the Government decides that it would be in the public 
interest to withdraw from prosecution, they should advise the 
Public Prosecutor to withdraw from the prosecution. As a rule, 
though it is for the public prosecutor to initiate the proceed-
ing for withdrawal from the prosecution, he should seek guid-
ance from the policy makers where such large and sensitive 
issue of public policy are involved. Because in such matters 
his sources of informations and resources are of a very limited 
nature unlike these of the policy makers. 
viii)Discretion of Court in according 
Consent how Exercised; 
While granting permission for withdrawal from prosecution 
the Court should not do so as a necessary formality granting it 
for the man asking. It may accord Consent only if it is satis-
fied on the materials placed before it that the grant of permissioi 
38 Rajender Kumar Jain Vs State (1980) 3 SCC 435. 
39 Ibid at p. 768. 
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would subserve the adrolnistratlon of jus t i ce and that the 
pexnilssion i s not being sought convextly with an u l ter ior 
purpose unconnected with the indication of the law which 
the executive organs are in duty bound to further and main-
tain.*0 
The sect ion give a wide discret ion to the Court e i ther 
to grant or withhold consent. But l ike a l l Judicial discre-
t ion i t must not be exercised arbitari ly on fanciful ly but only 
41 on sound lega l pr inc ip le s . 
ix) Consequence of withdrawal froia prosecution; 
(1) I t the withdrawal from the prosecution i s made 
before the charge has been framed^ the accused 
shal l be discharged in respect of the concerned 
offence or offencesi 
(2) If the withdrawal i s made after a charge has 
been framed/ or when under the code no charge 
i s required the accused sha l l be acquitted in 
respect of the concerned offence or offences . 
x) Remedy against the order passed under S.321: 
As mentioned certain there i s no ^ p e a l provided against 
the order passed U/s 321. Therefore the only remedy i s to 
40 M.N. Sankarayanan Nair Vs p . v . Balkrishnan (1972) i scC 
318. 
41 purshottara Vijay Vs State, 1982 Cri.L.J. (M.P.H.C.) 
pp. 243,251. 
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invoke the r e v i s i o n a l j u r i s d i c t i o n of the Court of s e s s i o n or 
of the High Court U/s 397. The Order under s e c t i o n 321 i s not 
an i n t e r l o c a t a r y order and there fore a r e v i s i o n p e t i t i o n can 
42 be f i l e d against such order . 
x i ) Locus s t a n d i of a cocnplalnt en any other 
person opposing withdrawal; 
In Sheonandan paswan Vs Sta te of Bihar, i t appear that 
the p e t i t i o n e r s ^ p e l l a n t had appl ied before the t r i a l Court 
U/s 302 for permiss ion t o conduct the p r o s e c u t i o n . His i m p l i -
c a t i o n was r e j e c t e d and the p u b l i c prosecutor was allowed t o 
43 
withdraw from the p r o s e c u t i o n . 
The p r i v a t e con^lainant did oppose, though u n s u c c e s s f u l l y , 
the a p p l i c a t i o n for withdrawal. However, the ques t ion of locus 
s tandi of a p r i v a t e conplainant or of any other person i n the 
44 
matter of proceedings under S.321 has not been decided so f a r . 
The ques t ion whether a p r i v a t e coiqplainant or any other 
person has locus i n such matters has not been f i n a l l y decided 
so f a r . In same cases decided by the S .C. , the order permi t t -
ing withdrawal was chal lenged by a corqplainant on a p r i v a t e c i t i -
zen . In these cases the cha l l enge was en ter ta ined , heard and 
42 P u b l i c Prosecutor , A.P. Vs paga P u l l a Reddy, 1977 C r i . L . J . 
(A.P.H.C.) p . 2013. 
43 Sheonandan paswan Vs S ta te of Bihar (1983) I SCC 438. 
44 Subhash Chandra Vs State (1980) 2 SCC 155; Deputy Accountant 
General Vs Sta te AIR 1920 Ker. H.C., 1 5 8 . ; Sfttwarao Nagorao 
Hatkar Vs Kanbarao, AIR 1938, Nag. 334 . ; Abdul Karim Vs Sta te 
1981 Cri . L .J . 219; G u l l i Bhagat Vs Narain Singh, AIR 1924, 
p a t . , 283. 
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decided on its merits de hors the locus standi of the person 
raising it. The H.C.#i, of Kerala, Nagpur and Bombay were in-
clined to accept the locus standi of private person on conplaint 
in these matters, while the High Court of patna, Calcutta and 
Delhi have expressed a view to the contrary. 
Arguments Of The prosecution; 
Section 314 enables the prosecutor to submit his argu-
ments, after the conclusion of the Prosecution evidence and 
before any other step in the proceedings, including the per-
sonal examination of the accused under S.313(1)(b), is taken* 
The prosecution arguments at this stage might help the Couxt 
in conducting the examination of the accused and seeking his 
explaination on the points raised by the prosecution. 
When the examination of the witnesses for the defence 
is coirplete, the prosecutor shall sum up his case and the 
accused on his pleader shall be entitled to reply. 
Where any point of law is raised by the accused on his 
pleader, the prosecution may with the permission of the Judge, 
make his submission with regard to such point of law. 
Section 225 specifically provided that in every trial 
before a Court of session the prosecution shall be conducted 
by a public Prosecutor", no such specific provision has been 
made by the Code in respect of the trial in the Courts of 
the magistrates, in cases initiated on a private coiqplaint. 
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the prosecution is either conducted by the conpainant himself 
in by his duly authorised counsel. 
Role of Prosecution at Sentencing Stage; 
In every trial, inrespective of its nature, the Court 
will have to give a judgement in the case of the conclusion of 
the trial. The Judgement is the final decesion of the Court, 
given with reasons, on the question of the guilt or innocence 
of the accused person. It also includes the Courts decision 
as to the punishment the guilty person has to suffer, or as 
to the condition subject to which the offender is to be 
released without being punished as such. 
At the time of the sentencing of the accused the prosecu-
tion plays great role. The prosecution also guide to the Court 
for coimiutation and remission of the sentence. The prosecution 
request to the Court about the age of the accused and also the 
lively hood of his family. Before conferming the sentence, 
the court is taken into consideration about these factors of 
the accused. 
113 
Chapter - IV 
IMPRGVEMElilT IN THE PROSECUTION SYSTEM 
The Off ice of the P u b l i c prosecutor i s a very respons i -
b l e o f f i c e which i s an i n t e g r a l part of the inachinary of ad-
ftinistration of j u s t i c e . For the l a s t more than a century, 
the adminis trat ion of cr iminal j u s t i c e in t h i s country has 
seen the p u b l i c Prosecutors conducting, cases i n a indepen-
dent , unbiased and impart ia l c a p a c i t y . Even the B r i t i s h e r s 
never thought of p l a c i n g them under the contro l of the p o l i c e 
Department, as t h a t would have robbed the p u b l i c Prosecutors 
of t h e i r o b j e c t i v i t y in the conduct of t r i a l of the cases and 
would have tarn i shed the f a i r name of J u s t i c e . 
Many inproveroents have taken p lace dxiring t h e s e decades . 
In olden days the prosecut ion was only t o prosecute the a l l e -
ged person . Nowadays i t has charged. Because the reformative 
p o l i c i e s are framed day by day for the wel fare of the s o c i e t y 
a t l a r g e . The main object t o s e t up the J u d i c i a l system in 
the country t o provide the proper j u s t i c e t o the p e o p l e . The 
main purpose behind the appointment of the P u b l i c Prosecutor 
i s t o g ive the proper r e l i e f t o the v i c t i m who i s aggrieved. 
The p u b l i c Prosecutor and Government Counsel 's funct ion t o 
1 Krishan Singh Kundu Vs S t a t e of Haryana, 1989, Cri.L.'J. 
p . 1390 (P & H.H.C) . 
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the accusation of the accused and help the Court to provide 
the punishment. The main purpose of the punishment i s to 
create the terror in the mind of guilty person, so he wil l 
not repeat the same act in the future l i f e . The injjroveroent 
of th i s system i s developed very much in the r ight direct ion. 
Before we proceed to suggest measure for the inprove-
ment of the prosecuting Agency, we may outline the sal ient 
features of th i s organisation in some of the s t a t e s . There 
i s no uniformity in the prosecuting organisation in India. 
Generally speaking, prosecution in magisterial Courts i s in 
the hands of e i ther the police off ic ia ls or persons recrui t -
ed from the Bar and styled "Police prosecutors" or "Assistant 
Public prosecutor**. These off icers work under the directions 
of the police department. The Public prosecutor who i s ent-
rusted with the prosecution of t r i a l s in sessions courts i s 
2 
under the general control of the Dis t r i c t Magistrate. 
Goals to In^rove the Prosecution System in 
the Criminal Jus t ice System; 
In a free society, the primary goal of a criminal Jus-
t i ce system i s to protect the member of that society. In th i s 
respect, i t i s a formal instrumentality authorized by the 
pet^le of a nation to protect both their col lect ive and indi -
vidual well being. Another major goal of any system of c r i -
minal Just ice i s the maintenance of order. Although no one 
2 Law Commission 14th Report, 1958 Vol.11, p . 766. 
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would anger with the promise that the primary purpose of 
the system is to protect society, differing opinions on Law 
to do this often subject individual agencies and entire ad-
ministrative process to critisro by one group or another. 
According to Herbert packar, that the administration of 
Criminal justice is cotrplicated by the competition between 
two opposing value systems that under lie the process. He 
refers to these Talues as the Crime control and Due process 
3 
models of Criminal Justice. 
Itqportance of the Prosecution System 
in Judicial function; 
The Judicial function, therefore, inplicit in the 
exercise of the Judicial discretion for granting the consent 
would normally mean that the Court has to satisfy itself that 
the executive function of the public prosecutor has not been 
ic^roperly excersied, that it is not an attenpt to interfere 
with the normal course of justice for illegititmate reasons 
or purposes. The public prosecutor though an executive 
Officers, in a larger sense, also an officer of the Court 
and that he is bound to assist the Court with his fairly 
considered view and the Court is entitled to have the bene-
fit of the fair excereise of his function.'* 
3 packer, H.; The Limits of Criminal Sanction (1968) p.149 
4 State of Bihar Vs Ram Naresh pandey, AIR 1957 SC 389; 
(1957 Cri. L.J. 567), AIR 1938 PC 266 : (1939(40) Cri. 
Law J. 360 (PC) . 
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I t would be, therefore, apposite to say that a public 
prosecutor for the s ta te i s not such a mouthpiece for his 
i t 
c l ient the State, to say what^ants or his tool to do what 
the s ta te d i r e c t s . He owes allegiance to higher cause. He 
must not consciously misstate the facts, nor knowingly conceal 
the t ru th . Despite his undoubted duty to his c l i en t ; most 
specific instruct ions if they conflict with his duty to the 
Court to be fa i r , independant and unbiased in his views. As 
an advocate for the s ta te , he may be ranked as a minister of 
jus t ice equally with the Judge". 
Control Over prosecutorial Discretion; 
Although rarely u t i l i zed , roost s ta tes have proceediires 
which may be iii{>leroented to control a remove a corrupt income 
petent, or unethical prosecutor. 
In U.S.A. some s ta tes provide that the legis la ture 
ei ther by impeachment action or a two thi rds rate may remove 
the prosecutor. Others provide for a removal by the governor 
after notice and hearing. S t i l l others provide for removal 
by the s t a t e ' s highest Court after pe t i t i on . Local t r i a l s 
and Ouster proceedings for inproper conduct, as well as really 
procedures by the voters, are available as remedies in some 
Jur i sd ic t ions . 
5 Raj Kishore Rabidas Vs The State, AIR 1969 Cal 321 (at p . 337): (1969 Cri . L. J . 860 at p . 876). 
Once the case has been initiated by the prosecutor 
and has reached the trial Court some states require a pro-
secutor desiring to terminate the Case to file a motion re-
questing its dismissal and stating his reasons for such ac-
tions the Court then possesses discretion to make the deci-
sion. The Current practice in many Jurisdictions is for the 
Court to grant such request automatically. 
Where the conduct of the prosecutor is clearly unethi-
cal, a disbarment action may be requested through the Bar 
Association. This remedy is only practical in those states 
with a unified bar association which processes disciplinary 
actions. 
Informal control devices such as the news media, poli-
tical parties, and organized vested interest groups may be 
able to exert influence on prosecutorial policy. This influ-
ence exists since such bodies have the capacity to present 
the issues to the voters, who in most jurisdiction of United 
States are ultimately responsible for the prosecutor's tenvire 
in office. While such control mechanisms may function effec-
tively in cases of blatant mis-conduct, e^qperience indicates 
that it is doubtful that they have any significant import on 
the day to day operations or case-by case decisions. Such 
drastic action as removal from office seems unwarranted in 
cases involving issues over which reasonable men might dis-
agree, and where bad fiath or nalice is not present. Only in 
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the roost unusual circtamstances w i l l any prosecutor f i n a l h i s 
6 discretion effectively challenged. 
Prosecutor's Role as Legal Advisor; 
The Public Prosecutor and the subordinate prosecuting 
staff should be made responsible not only for conducting pro-
secution in Courts but also for giving legal advice to police 
in any matter, general or special, arising from investigations 
and trials. For the latter purpose, the role of the prosecut-
ing staff will be that of a legal Advisor. This role may be 
eiqphasized in departmental enstructions governing the working 
of the prosecuting staff, if Considered necessary from the 
legal point of view, a suitable section may also be incorpo-
7 
rated in the criminal procedure code to specify this role. 
A Public Prosecutor has to discharge various functions 
in the Court which would be difficult for him to discharge 
independently if he had to serve under the administrative 
and disciplinary control of a police officer holding the rank 
of the Head of his Department in the Capacity of Director of 
prosecution. It is yery frequently said the Public prosecutor 
has to exercise his discretion and own judgement to come to 
the conclusion whether a case against the accused persons 
o 
should be withdrawn or not. 
6 LeGrande, James, L. "The Basic processes of Criminal Jus-
tice" 1973 (Collier Macmillan Publishers London) pp.74-75. 
7 National Police Commission, Fourth Report (Government of 
India, 1980) p. 24. 
B Dy. Accountant General, KeralaVs State of Kerala, AIR 1970 
Kerala 158 : (1969 Cri. L.J. 1966). 
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More than thirty years ago the Law commission had made 
the following observation. 
"The integrity of a person chosen to be in charge of 
prosecution does not need to be en^jhasised. The purpose of 
a criminal trial being to determine the guilt or innocence 
of the accused person, the duty of a Public Prosecutor is 
not to represent any particular party but the state. The 
prosecution of accused persons has to be conducted with the 
utmost fairness. In understanding the prosecution, the state 
is not actuated by any motive of revenge but seeXs only to 
9 
protect the community". 
The Public prosecutor has to discharge his duties with-
out recieving any instructions or submitting to the dictation 
of any outside agency. 
The Criminal procedure Code is the only master of the 
Public prosecutor and he has to guide himself with reference 
to criminal procedure code only, ^o guided, the considerat-
ion which must weigh with him is, whether the broader cause 
of public justice will be advanced or netarted by the with-
drawal on continuance of the prosecution. The public pro-
secutor is ordered to move for withdrawal. It is entirely 
within the discretion of the Public prosecutor. It may be 
9 Law CcMnroission, 14th Report vol. Ilnd, 1958, at p. 770 
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<^en to the District Magistrate to bring to notice of the 
Public prosecutor matters and suggest to hira to consider 
whether the prosecution should be withdrawn or not. 
i) Main Defects in the Prosecution 
System of India; 
In places where a police officer acts as prosecutor, 
on account of a lack of adequate knowledge of law, and par-
ticularly of case law and the law of evidence, such prosecu-
ting officers are not capable of presenting their cases with 
ability and effectiveness. As compared with counsel appear-
ing for the accused, who are all legally qualified and trai-
ned, their performance is bound to be inadequate. There can 
be little dispute about the general principle, now largely 
accepted, that the prosecutors ou^ht to be legally qualified 
persons and should be requested from the Bar. The burden of 
proving a case is upon the prosecution, and the prosecution 
ought to be represented by advocates, as able if not abler 
than the lawyers for the accused, . 
ii) Delay in the System; 
One of the greatest criticism of the system is the 
lengthy delay between the time the defendant is arrested 
and the disposition of the case, which in some cases may 
10 Balwant Singh VB State of Bihar, AIR 1977 SC 2265; 1977 
Cri. L.J. 1935> jai Pai Singh Naresh Vs State of U.p. 1976 
Cri. L.J. 32 
11 Law Commission 14th Report vol. Ilnd 1958, p. 769. 
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exceed two years. This situation causes many deleterious 
effects. It encourages dismissal, coerces pleas of guilty, 
gives defendants, an Opportunity to manipulate the system, 
decreases respect for the system on the part of offenders, 
and adversely affects public confidence. 
The causes of delay within the Court system are basi-
cally inefficient management, lack of resources, dilatory 
12 
actions by defense counsel, and increasing volume of cases. 
iii) Weakness of the Prosecution System 
in India; 
The Pioblic prosecutor is unable to interfere in any 
of these matters, being regarded more or less as a subordi-
nate official under the control of the District Magistrate 
and the District Super intend ant of Police. The Pxiblic pro-
secutor in India is almost wholly occupied with conduct of 
prosecutions in the sessions courts and in appearing for the 
state in criminal appeals or revisions and like matters. Even 
in the exercise of the power to withdraw from a prosecution, 
he is controlled to a large extent by the District Magistrate 
or a District Superintendent of Police. Sven wlienhe is aware 
of the defects in the prosecution evidence, he is not in a 
position to influence the future course of the prosecution. 
So the weakness of the system is not completing the end of 
13 Justice. 
12 LeGrande James L . , "The Bas ic Process of Criminal J u s t i c e " , 
1973; C o l l i e r Macmillan P u b l i s h e r s London, at p . 175. 
13 Law Commission 14th Report v o l . I I , 1958, p . 769 . 
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iv) Llroitations of the police prosecutors; 
If a Police is allowed to be appointed as a Director of 
Prosecution, who is a head of prosecution Agency, then it was 
a wholly futile exercise and pointless pursuit in the matter 
of reforms in the Administration of Justice, to prohibit police 
officers from manning the subordinate posts of Assistant pub-
lic prosecutors and Public Prosecutors. This would infact 
to defeating the very purpose behind the enactment of Ss.24 
and 25 of the code of criminal procedure 1973 and throwing 
the recommendations of the Law commission which have since 
been accepted by Central Government as well as the State 
Governments of Haryana and utter Pradesh. The Office of the 
Public Prosecutor is a very responsible office which is an 
integaral part of the machinary of Administration of Justice. 
Excessive zeal on the part of a police prosecutor may 
result in placing the life and liberty of some citizens, who 
were before the Courts, in jeopardy. It is precisely in this 
objective in view that the recommendations of the Law Ccxnmis-
sion and the National police Commission, which are based on 
the wisdom, maturity and rich experience gained during the 
years, intended to confer on the Prosecutor an independent 
discretion, to decide as to whether proceedings should be 
commenced, continued or withdrawn in the Courts. All this 
is bound to be lost if a police officers is allowed to head 
the Prosecution Agency by holding the office of Director of 
15 Prosecution. 
14 Krishan Singh Kundu Vs State of Haryana 1989 (Cri.L.J.1309 
(P.S.H.) at p. 1310. 
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The Police Department is charged with the duty of the 
maintenance of law and order and the responsibility for the 
prevention and detention of offences. It is naturally anxi-
ous to secure convictions. Not infrecjuently, relevant wit-
nesses are kept back by the prosecution. Intimidation of 
defence witnesses is also not unusual. These are the results 
of an excess of zeal by the police officers and a want of a 
realization of their true function. But if the purity of 
Judicial administration is to be maintained, such conduct 
must be sternly checked, it is obvious that by the very fact 
of their being members of the police force and the nature of 
duties they have to discharge in bringing a case to Court, it 
is not possible for them to exhibit that degree of detachment 
which is necessary in a prosecutor. It is to be reroembared 
that a belief prevails among police officers that their pro-
motion in the department depends upon the nximber of convict-
ions they are able to obtain as prosecuting officers. 
Attack on the appointment of a police officer 
the office of Director of Prosecution has been advanced fur-
ther with the help of established principles of law as well 
as precedents, to contend that the very appointment of a 
police officer incharge of the prosecution Agency lies di-
rectly counter to the impartial and fair trial in the Court 
of Law as the Director of prosecution belonging to Police 
16 Law Commission 14th Report vol. Ilnd, 1958, at p. 769. 
124 
Department will always be anxious the secure maximum convict-
ions in the state cases by exenting all sorts of influences at 
the stage of investigation and even thereafter at the stage of 
examining the prosecution witnesses. Such a situation would 
17 be inconststant with the march of times in a welfare state. 
i) Reform of the prosecution System 
in India; 
The Code of Criminal Procedure , 1973 has brought into 
effect a new scheme for the appointment of a Public Prosecutor 
at the State level for conducting any prosecution, appeal or 
other proceeding on behalf of the Government before the High 
Courts, a Public prosecutor and Additional Public Prosecutor 
at the district level for handling sessions cases and Assis-
tant Public prosecutor for conducting - Prosecutions in the 
Courts of Magistrates. All these appointments are to be made 
by the State Government. The Central Government has concur-
rent power for ^pointing a Public Prosecutor to handle its 
cases before the High Court, ^pointroent of an esqjerienced 
advocate from the Bar as a Special Public prosecutor for the 
purposes of any particular cases or class of cases by the 
central Government on the St§te Government is also permissi-
18 ble \inder the Code. 
The appointment of a Police Officer as Director of 
Prosecution does not violate in any way the spirit of the 
17 Krishan Singh Kundu Vs State of Haryana, 1989 Cri. L.J. 
1309 (P & H.H.C.) at p. 1311. 
18 National police Coinmission 4th Report, Govt, of India, 
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scheme as laid down in S.25 of the code of criminal proce-
dure 1973, as the officer so ^pointed as Head of the pro-
secuting Agency is not under the Control of the Police Depart-
ment. An Officer from the IPS Cadre when appointed as Director of 
prosecuting services his relations with police defacto - He is 
directly answerable to the state Government and not to the 
police chief and as such the prosecution agency's independence 
19 has not been jeopardised. 
So it is not necessary that every police roan who are 
appointed as Public Prosecutor or so on is cxrupt person. 
Therefore the whole Department of Police are not crrupted. 
If this mentality is withdrawn from the mind of the people, 
then it can be reformed and it will also prove the best de-
partment for the welfare of the society at large. 
ii) Establishment of Separate Department 
of Prosecution Department; 
The prosecuting agency should be separated from and 
made independent of its administrative counter-part, that is 
the Police Department, and that it should not only be respon-
sible for the conduct of the prosecution in the Court but it 
should also have the liberty of scrutinising the evidence par-
ticularly in the serious and important cases before the cases 
is actually filed in the Court. It would also ensure that 
19 Krishan Singh Kundu Vs State of Haryana, 1989 Cri. L.J. 
1309 (P & H.H.C.) p. 1312. 
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investigation and his s^preciation of the logical sequence 
and significance in Court. This calls for a good measure of 
cooperation and interaction between the investigating staff 
and the prosecuting agency when the case becomes ripe for lay-
ing charge sheet in Court, and also during the entire process 
of trial in Court* Their mutual cooperation and total invol-
vement in the conduct of proceedings in Court were effected 
easily when both were part and parcel of the district police 
set up in the old days^ with the coming into force of the code 
of criminal procedure, 1973 a feeling appears to have grown 
among the prosecuting staff in states that they form an inde-
pendent wing of the criminal Justice system and do not come 
22 
under the administrative purview of the police set vtp. 
v) Reform of Service Conditions 
prosecuting Agency's Staff: 
The generally unsatisfactory performance of the prosecu-
ting staff is also linked with the fact that their service 
conditions are not good enough to attract good talent from 
the Bar to join the cadre of Assistant Public prosecutors^ 
and the lack of facilities like accomodation, library and 
clerical assistance for handling a variety of work connected 
with prosecutions in Court. There is also no efficient sys-
tem of supervision at the district level even the day to day 
work of Assistant Public prosecutor Appointment to the level 
22 National Police Commission 4th Report 1980, p. 23 
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investigation is conducted on proper lines, that all the 
evidence needed for the establishment of the guilt of the 
accused has been obtained. The actually conduct of the pro-
secution by such an independent agency will result in a fai-
20 
rer and more inpartial ^proach by the Prosecutor to the case. 
iii) Establishment of Prosecuting Agency 
in each Districtl 
In every district a separate prosecution department may 
be constituted and placed in change of an official, who may 
be called a "Director of Public Prosecutions". The entire 
prosecution machinary in the District should be under his 
control. In order to ensure that he is not regarded as a 
part of the police department, he should be an independent 
official, directly responsible to the state Government. The 
departments of the machinary of the Criminal Justice, namely 
the investigation department and the prosecuting department 
21 from each other. 
iv) Coordinated Functioning of the Investi-
^tion staf^ and the prosecuting Agency; 
The success of a prosecutor in handling this work depends 
on his mastery over the facts of the case as ascertained during 
20 Law Commission 14th Report, vol.IInd 1958, p. 770. 
21 Id at p. 771. 
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of Public Prosecutor from the local Bar and mostly made under 
directions from the political executive and the Public Prose-
cutor so appointed do not always carry with them adequate pro-
fessional ability and conqpetence to enthuse the subordinate 
prosecuting staff with ^propriate advice and guidence in 
23 
specific cases. 
vi) A ptiblic Prosecutor to be a full time 
Government Servant; 
The Law Commission recommend in the interest of integ-
rity and efficiency that the practice of appointing part -
time prosecutors oe abandoned. It is necessary that the 
Director of Public Prosecutions should be a full time Govern-
ment servant and should not be allowed the ri^ht of Private 
Practice. The nature of his duties is such that if he were 
allowed the right to practise privately his personal interest 
may clash with the due performance of his duties. There have 
been occasional complaints, about the failure of part-time 
public prosecutors to perform their duties properly and effi-
^A 4.1 24 ciently. 
vll) Upgrading the Prosecutor's Office; 
If we desire to impzave the Judicial Process, changes 
in the pressnt methods of selecting, retaining, and training 
23 Ibid., on p. 24. 
24 Law Commission 14th Report vol. Ilnd 1958, p. 772. 
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of prosecutor and the i r l e g a l a s s i s t a n c e are abso lu te ly 
e s s e n t i a l . There i s a recognised need t o ioaprove the c a l i b e r 
of person a t t r a c t e d t o t h i s o f f i c e and t o r e t a i n them as care 
e v i s t e . I t has been suggested t h a t s e l e c t i o n of prosecu tor ' s 
be based on t h e i r q u a l i f i c a t i o n s s i m i l a r t o the s e l e c t i o n of 
Judges. In add i t ion , there i s a need t o increase d r a s t i c a l l y 
t h e i r s a l a r i e s and these of t h e i r a s s i s t a n c e to retedn there 
i n t h i s very ii^portant p o s i t i o n . The Nat ional Advisory Coia-
miss ion of U.S.A. has reconmended that prosecutor should 
r e c e i v e the sasie rerounaration as the p r e s i d i n g Judge of the 
t r i a l court of general J u r i s d i c t i o n . Once t h i s has been ac -
complished i t would be p o s s i b l e t o p r o h i b i t them from engag-
ing i n the p r i v a t e p r a c t i c e s of law« which q u i t e frequent ly 
25 leads t o c o n f l i c t s of i n t e r e s t . 
I t was further suggested t h a t the sa lary for a s s i s t a n t 
prosecutor should be coounensurate with s a l a r i e s pa id to a t t o r -
ney a s s o c i a t e s i n p r i v a t e law firms in the U.S . In addit ion 
there i s a rea l need t o provide prosecutors and a s s i s t a n t pro-
secutor with e x t e n s i v e t r a i n i n g i n cr iminal law and t r i a l prac-
t i c e and with an adequate l e g a l research c a p a b i l i t y . In medium 
s i z e d c i t i e s , the p r o s e c u t o r ' s s t a f f should have a t l e a s t one 
researcher zo help research the necessary case and s ta tu tory 
laws . In smal ler J u r i s d i c t i o n ' s where there may not be prac-
t i b l e , the prosecutor should at l e a s t have access t o an 
26 
adequate l e g a l l i b r a r y . Likewise the need t o improve the 
25 Purs ley Robert D. , "Introduction t o Criminal J u s t i c e " 
(3rd Ed.) Macmillan Publ i sh ing Company, New York, p . 3 7 7 . 
26 I b i d . 
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salary structiire of public Prosecutor and Assistant Public 
prosecutor in our coxintry can not be ignored. 
viii) Inprovement in the Salary of the 
Prosecuting Agencies sTafT; 
The salary and service conditions of the prosecuting 
staff may be so determined as to be sufficiently attractive 
for good a talent from the Bar to seek cqppointment in the 
cadre. The scope for promotional rise to the top post at 
the state level, additional Director of Prosecution would 
prove a good attraction. Taking into account the fact that 
the daily fees paid to them are not considerable, there should 
be no difficulty in arranging the payment of a fair salary to 
them. It should therefore be possible to attract efficient 
27 
members of the bar to these posts. 
ix) Sxjtpervisory Structure Should be 
DevelopeJt 
A stqpervisory structxire over the district prosecuting 
staff should be developed with Deputy Directors of prosecu-
tion at the regional level and a Director of prosecution at 
the state level. The assessment of evidence collected dur-
ing investigation and the handling of prosecution work at 
the district level should be as much detached and objective 
27 Ibid. 
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as possible and free from local departmental or other pre-
ssure which might arise from a variety of considerations. 
The meshing of the two hievarchies may be effected from the 
regional level upwards, with the Deputy Director of prosecu-
tion placed under the administrative purview of the Range. 
Deputy Inspector General of Police, and the Director of Pro-
secution at the state level functioning uadAX tbe administra-
tive control of the I.6. police. The Director of Prosecution 
should function as the head of the legal wing of state police 
set up. An arrangement is necessary to bring about class co-
ordination and cooperation between the proseduting staff and 
the investigating staff down the line and also enable a Joint 
monitoring and evaluation of their performance from time to 
. . 28 time. 
x) Qualified Staff of the Prosecuting Machinary 
of Criminal Justice; 
It is possible that some of the functions of the Director 
of Public prosecutions like the scrutiny of police reports and 
the rendering of legal advice to the police department, could 
be delegated to the Assistant Public Prosecutor's at the sub-
divisional level subject to the overall superintendence of 
the Director. In order to enable the Director of Public Pro-
secutions to efficiently perform his functions, it is necessary 
that he should be assisted by competent legally qualified 
28 National Police Commission 4th Report Government of India, 
1980. 
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assistants. A separate cadre of prosecution may be estab-
lished in every state and one or two Assistant Public Pro-
secutors with the necessary clerical staff could be ^pointed 
to assist the Director of Public prosecutions in the discharge 
of his functions. The efficient and the skilled staff of the 
department can promote the work and conpleting the end of 
29 Justice. 
xi) Training Progranroe for the prosecuting Staff; 
The Prosecuting staff would normally become aware of 
the facts of case when it gets ripe for laying charge sheet 
and the prosecuting staff are consulted for the purpose. The 
initial training of Assistant Public Prosecutors which should 
Include adequate instructions to enable them understand the 
details of prosecuting agencle's working, particularly in 
regard to investigations, there should also be periodic 
in service training to make them upto date in their knowledge 
prosecuting methodology and case law. it shall be the duty 
of the prosecuting staff to scrutinise carefully the course 
of investigation, assess the evidence gathered, identity 
points that may require further clarification by securing 
additional evidence which may be available and generally ensure 
the completeness of the Investigational work. The prosecuting 
29 Law Commission 14th Report vol. II, 1958, p. 772. 
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Staff will be entitled to give their advice and opinion 
freely In specific cases. If this lack of acquaintance with 
methods of police Investigation affects the conpetence of a 
lawyer - prosecutor a training for about six months may be 
given to him. After taking the training the prosecuting 
staffs can conplete their work very smoothly. 
xil) Not to Appoint the police Officers 
as Public prosecutors; 
Section 25 (2) was enacted by the parliament to ensure 
Independence of prosecuting agency from the police Department 
and It was for that reason that a police -»«^  off leer was decli-
ned Ineligible for appointment as a Public prosecutor. If 
the recommendations of the Law Commission and the statement 
of objects and reasons of the Bill In respect of the Code of 
criminal procedxire Is taken Into account^ there can be no 
manner of doubt that the parliament Intended that Public 
Prosecutors should be free from the Control of the Police 
Department. If the Assistant Public prosecutors ane placed 
under the administrative and disciplinary control of the Supe-
rintendent of Police who Is the principal police officer at 
the district levels the legislative purpose would be defeatedi 
S. 25 (3) of the code of Criminal procedure itself con-
templated that a police officer can legally be appointed as 
30 National Police Commission 4th Report^ G.O.I., 1980. 
Law Commission 14th Report, 1958, vol. II. 
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Assistant public Prosecutor, parliament never intended 
that there should be complete separation o£ the prosecuting 
agency with the police Department should have no control 
31 
over the Assistant Public prosecutor. 
It is sqpparent from Rule 5 that Assistant Public prose-
cutors under the administrative control of the police Depart-
ment. 
Rule 5 lays down: 
"S Disciplinary Control over the Assistant Public pro-
secutors | 
The immediate disciplinary control over the Assistant 
Public prosecutors, senior grade, first grade and second 
grade, shall be exercised by such authority on authorities 
in the district as the State Government may, from time to 
time, specify in that behalf and the interse relationship 
between these officers shall be governed by such rules or 
general orders as the state Government may from time to time 
make in that behalf**. 
Under the aforesaid rule the State Government is enpo-
wered to issue orders specifying the authority whcih may have 
immediate disciplinary control over the Assistant Public Pro-
secutors at the district level. R. 5 confers power on the 
State Government to entrust the administrative and discipli-
nary control over the Assistant Public prosecutors to any 
31 Krishan Singh Ktuidu Vs State of Haryana, 1989, Cri.L.J. 
(1309) at p. 1318 (P & H.H.C.) . 
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authority under R. 5 of the appointment Rules but while excer-
cising that power it can not ignore S, 25 (2) of the Code and 
32 the legislative history. 
The purpose of S. 25(2} of the code of Criminal Procedure^ 
1973, was to secure independence of prosecuting agency from 
Police Department* that purpose would be defeated if the Assis-
tant piiblic prosecutors are placed under the disciplinary con-
trol of the officers of the police Department. Rule 5* does 
not confer power on the State Government to entrust discipli-
nary control over the prosecuting agency to the police Depar-
tment and to nullify the legislative intent and purpose as 
contained in St 25(2) of the code. 
xiii)Scope of the Administrative and 
Disciplinary Control; 
The immediate supervision in matters relating to the 
work any functioning of the Assistant Public Prosecutors 
which may include power to call for explanation* suspension 
and awarding minor punishments namely^ with holding of incre-
ment* promotion and io^osition and recovery of losses which 
Government may suffer from the negligence of the officers. 
The expression control occuring in Art 235 of the constitu-
tion. The control even though not defined in the constitution. 
The ejqpression ctonrol, and recause may legistimately be 
32 Ibid. p. 1319. 
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had to the prior state of law, the evil sought to be removed 
and the process by which the law was evolved. Art 235 was 
framed to effectuate a purpose namely to secure independence 
of the siibor^ linate Judiciary. The word control occuring in 
Art 235 included disciplinary control* if that was not so the 
very object of securing the independence of the sxibordinate 
33 Judiciary from the executive would be frustrated. 
The enactment of S. 25(2}/ there can be no manner of 
doubt that if administrative and disciplinary control over 
the public Prosecutors was intrusted to the officers of the 
Police department/ the very purpose for which S. 25 was enac-
ted would be frustrated. The state Government appoints Assis-
tant Public prosecutors and it can alone dismiss or remove 
them but that does not mean that the Police officers to 
whom immediate disciplinary control has been entrusted will 
cease to have any right to exercise powers over the Assistant 
Public prosecutors. Once the Police Officer are entrusted 
with those powers they will have jurisdiction to regulate 
and control the working ef Assistant Public prosecutors. It 
is difficult to accept the contention that even though the 
Assistant Public prosecutors would be subordinate to police 
officers in administrative and disciplinary matters they would 
be independent in discharge of their duties and functions. Once 
they are liable to answer to the suprintendent of Police and 
33 State of west Bengal Vs Nripendra Nath Bagchi, AIR 1966 
SC 447. 
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Inspector General of Police, In substance they are subordi-
nate officers to thero and they would be liable to carry out 
their orders and directions. The State Governinent while ex-
cersing its power of dismissal or removal is bound to be 
affected by the reports and opinion of these police officers 
who have administrative and disciplinary control over the 
public Prosecutors, therefore the ultimate control vests with 
the State Government the inmediate control of Police officers 
would not affect the independence of the prosecuting agency 
is fallacious. 
So the independence of prosecuting Agency is necessary, 
it will be possible when the police department is not invol-
ved in the matter of the said agency. Then it can be funct-
ioned very smoothly. 
34 I b i d . p . 132j;j; 
Kishan Singh Kundu Vs S t a t e of Haryana, 1989 Cri . L . J . , 
1309 at pp . 1319-1320 (P&H) . 
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Chapter - V 
CONCLUSION AND SUGGESTIONS 
There are three practical alternative systems of lnltla~ 
ting and prosecuting criminal cases. The state, exercising 
Its police power, can establish a system permitting the victim 
to Initiate proceedings Independently* A second method Is the 
establishment of a public prosecutor who possesses the exclu-
sive right and power to commence criminal actions. The third 
alternative is providing for a public prosecutor with addit-
ional provisions permitting the victim or his representative 
to participate actively In the prosecution. Under the third 
alternative the Injured party may be permitted to Institute 
a criminal action subsequent to a failure of the prosecutor 
to take action. 
The adversary system of criminal trial, which we have 
adopted, assumes that the state wing Its Investigative re-
sources and employing competent prosecutor would prosecute 
the accused, who In turn, will eiqploy equally competent de-
fence coxinsel to challenge the evidence of the prosecution. 
One principal object of criminal law Is to protect society 
by pxinlshlng offenders. However, Justice and fair play require 
that no one be punished without a fair trial. A person might 
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be under a thick cloud of suspicion of guilt, he might have 
been even caught red handed, and yet he is not to be punished 
unless and untill he is tried and adjudged to be guilty by a 
con^etent Court. In the administration of Justice it is of 
priRie importance that Justice shoiUd not only be done but must 
also ^pear to havei been done. Further, it is one of the car-
dinal principles of criminal law that everyone is presumed to 
be innocent unless his "guilt is proved beyond reasonable 
doubt" in a trial before an inpartial and competent Court. 
When the accused appears or is brought before the Court 
in pursuance of a Committment of the case under S.209 of the 
Code of criminal procedure 1973, the prosecutor shall open his 
case by describing the charge brought against the accused and 
stating by what Evidence he proposes to prove the guilt of 
the accused (S.226). In other words, the Public prosecutor 
should give a brief summary of the evidence and the particu-
lars of the witnesses by which he proposes to prove the case 
against the accused person. It is not necessary for a public 
prosecutor in opening the case for the prosecution to give 
full details regarding the evidence including the documents 
by which he intends to prove his case. 
The criminal prosecutor is the central figure in the 
criminal Justice system, and issues relating to have he makes 
his decisions constitute a conplex subject that has inportant 
itqplications for the functioning of the entire system. The 
140 
fact that for the most part those Issues have been developed 
only in the scholarly literature is troubling. Until these 
issues begin to have an iiqpact on the world of practice and 
to be regularly addressed by prosecutors. Judges, and legis-
lature, the literature of prosecutorial discretion will re-
main an interesting, but in a senseunful filled, scholarly 
venture. 
There are several systems of criminal prosecution in 
the western world, each distinguished in substantial part by 
the extent to which a public prosecutor decides whether crime 
should be charged. In England, any member of the Public may 
prosecute but the Attorney General has a conplete authority 
to dismiss the charge, and most prosecution are conducted by 
the local police, in continental Europe, the initiative lies 
almost entirely with the state, acting through a public prose-
cutor or an investigating magistrate charging discretion is 
said to be non existent on subject to Judicial review. 
American Criminal prosecution is a hybrid. Like continental 
system it is an institutionalized and public function, like 
its English ancestor, it places extraordinary eiqphasis on 
local autonomy and charging discretion. 
In the seventeenth and eighteenth centuries, a system 
of private prosecution prevailed in England. No public offi-
cial was designated as a public prosecutor, either locally or 
nationally, although the local Justice of the peace sometimes 
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assumed the role. The Attorney General of England could ini-
tiate prosecution but did so only in cases of spe<l;ial impor-
tance to the crown. He did however, play an occassional part 
in controlling the excesses of private prosecution. By filing 
a write of nolle prosequi (indicating his intention not to 
prosecute) he could dismiss any prosecution, and lies decisions 
in such matters were treated by the Courts as entirely within 
his discretion. 
The English system exanplifies the model of unity bet-
ween investigation and prosecution the police collect the evi-
dence and decide whether it is sufficient to sustain the case 
against the defendent in Court. Unless the police develop a 
district sense of skepticism toward their own work. One would 
expect a strong bias in favour of prosecution to result from 
that arrangement. The opposit extreme would be a strict 
separation of investigation and prosecution the police or an 
independent magistrate would conduct the investigation, and 
the prosecutor's function would be to decide whether or not 
to file an accusation. 
They envisage the prosecutor as masterminding the inves-
tigation^ directing and supervising police activities, and 
requesting the magistrate to perform or authorize those steps 
of the investigation that involve intrusions into citizens 
privacy. 
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The crucial function of the prosecutor in any legal 
systero is to deteradne which cases should be brought before 
the Court for adjudication and which should be disposed of 
without criminal proceedings. All legal systems grant pro-
secutors some leeway in making that decision, yet the amount 
of freedom a prosecutor enjoys differs strongly from one 
system to another. 
The primary task of prosecutors in all systems is to 
asses the strength of the evidence and to dismiss those cases 
in which the investigation has not furnished sufficient proof 
of the defendents guilt. Standards of evidence required for 
preferring charges are formulated in different ways« yet most 
prosecutors would probably agree that charges should be brought 
only if there is a reasonable prospect of conviction that is, 
if conviction is more likely than acquittal. 
The integrity of a person chosen to be in charge of a 
prosecution does not need by enqphasized. The purpose of a 
criminal trial being to determine the guilt or innocence of 
a accused persons the duty of a public prosecutor is not to 
represent any particular party, but the state. The prosecu-
tion of accused persons has to be conducted with the utmost 
£<&irness. in understanding the prosecution, the state is 
not actuated by any motives of revenge but seeks only to 
protect the community. There should not therefore bi an 
unseemly eagerness for, on grasping at a conviction". 
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A Public prosecutor should be personally indifferent to the 
result of the case. His duty should consist only in placing 
all the available evidence irrespective of the fact whether 
it goes against the accused or helps him, before the Court, 
in order to aid the Court in discovering the truth. It would 
thus be seen, that in the inachinary of justice, a public pro-
secutor has to play a very responsible role; the iiqpartiality 
of his conduct is as vital as the inparitality of the Court 
itself. 
As a legal craftsman, the prosecutor's first concern 
will probably be with the sufficiency of the evidence. He 
will examine the evidence to determine if it does establish 
probable cause both for the arrest and for adequacy in sur-
viving the preliminary examination. If he determines that it 
does, he has justification for filing the formal conplaint 
and proceeding with the case. However, there are indications 
that most prosecutions require a higher standard of proof, and 
that even at this initial stage determine if the evidence will 
establish the "guilt beyond reasonable doubt" required for 
conviction on failing to find evidence for ultimate convictions, 
many prosecutors will refuse to proceeds. 
A second factor receiving insnediate attention is the ad-
missibility of the evidence. The prosecutor should consider 
the police practices utilized in obtaining the evidence. If 
it was obtained under circumstances that will result in its 
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exclusion at trial the prosecutor is faced with a major 
ethical decision. If he views strongly his responsibility 
to function as a screening device to control illegal or ques-
tionable police practices, he can effectively do so by refus-
ing the proceed upon the basis of illegally acquired evidence. 
On the other hand, some prosecutors might choose to weigh the 
possibility of the defendent pleading guilty to the charge 
and thus not forcing a confrontation with the exclusionary 
role. Faced with this type of situation, the significance 
of prosecutorial discretion laecomes ^parent. 
Most prosecutors will probably consider the attitude 
of the judges and the community frcmi which the jurors will 
be selected. Baved upon experience, he will consider if the 
attitudes will result in an acquittal even though there is 
overwhelming evidence of guilt. Upon finding adverse senti-
ment he is faced with a decision of whether he should charge 
and individual for a crime when it is ^parent he will be 
unable to obtain a conviction. 
When an accused has voilated a criminal statute recjuir-
ing him to support his family adequately, most prosecutors 
will refuse to enstitute a criminal action if arrangements 
can be made for the accused to contribute to future support. 
Prosecutors frequently refuse to take action where the 
offences is of a relatively minor nature and a filed criminal 
charge would do irrepairable damage to the accused or his 
family. 
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prosecutorial inaction may also occur when the victim 
of the crime might sustain more harm, embarrassment, or ridi-
cule than the coc^arable benefit of obtaining a conviction. 
The prosecutor's decision to charge is a highly criti-
cal stage of the criminal Justice process. His decisions 
to prosecute or to forego action establish him as a signifi-
cant policy maker. He not only acts as a control device upon 
the enforcement policy established by local police administra-
tive, but functions as a check and balance on the legislature 
as well. Even the Courts, for the roost part, are limited to 
the adjudication of those cases which he chooses to initiate. 
A competent individual in this position exercising his dis-
cretion to under take prosecutions with responsible, ethical 
and corqpassionate precision can contribute immeasurable to 
the quality of criminal Justice. Conversely, an inept, 
irresponsible, or corrupt prosecutor can effectively pros-
titute the system and render it important. 
One of the greatest criticism of the system is the 
lengthy delay between the time the accused is arrested and 
the disposition of the case, which in some cases may exceed 
two years. This situation causes many deleterious iffects. 
It encourages dismissals. Coerces pleas of guilty, gives 
defence an apportunity to manipulate the system, decrease 
respect for the system on the part of offenders, and adversely 
affects pxiblic confidence. 
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In the most of the states, the prosecutor in the Magis-
terial Courts are either police officers, who may as may not 
be legally qualified, or members of the Bar; but they all 
function as a part of the police Department. However experi-
enced the specially appointed police officers might be, want 
of legal }cnowledge or legal qualifications must affect adversely 
prosecutions conducted by them. On account of a lack of a ade-
quate knowledge of law, and particularly of case law and the 
law of evidence, such prosecuting officers are not capable 
of presenting their cases ability and effectiveness. As 
conpared with counsel appearing for the accused, who are 
all legally qualified and trained, their performance is 
bound to be inadequate. The burden of proving a case is 
upon the prosecution, and the prosecution ought to be re-
presented by advocated, as able if not after than the law-
yers for the accused, in any case, there can be little dis-
pute about the general principle, now largely accepted that 
the prosecutors ought to be legally qualified persons and 
should be recruited from the Bar. 
A person shall eligible to be appointed as a Public 
Prosecutors and additional public Prosecutor's on the consul-
tation of High Court by State Government or Central Government, 
if he has been in practice as an advocate for not less than 
seven years. The Central Government or State Government may 
appoint a special Public prosecutor who has been in practice 
for not less than ten years. 
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The District Magistrate shall, in consultation with 
the session Judge, prepare a panel of names of persons who 
are in his opinion, fit to be appointed as a public prose-
cutor or Addition public Prosecutor in the District Courts 
if he has been in practice or an advocate not less than seven 
years. 
The State Government shall appoint in every district 
one or more Assistant Public prosecutors for conducting pro-
secution in the Courts of Magistrates. 
In U.P. Assistant prosecuting Officersare appointed 
under section 25 of the Code of criminal procedure. After 
1980, the Assistant prosecuting officers have been appointed 
by the state Government through the public Service Commission, 
on the basis of competitive written examination and interview 
of law Graduates. 
A Police Officer shall not be so appointed as a Assistant 
Public prosecutor, if he has taken any part in investigation 
into the offence with respect to which the accused is being 
prosecuted or below the rank of suspectors. 
The public prosecutor in India is almost wholly occupied 
with the conduct of prosecutions in the sessions Court, and in 
appearing for the State in criminal appeals or revisions and 
like matters, i^art from such advisery the District Magistrates 
or the District Superintendent of Police, he has no control over 
the cases before they come to the Court. Even in the exercise 
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of the power, to withdraw from the prosecution, he is con-
trolled to a large extent by the District Magistrate on the 
District Superintendent of police. On account of the prac-
tice that has prevailed for a long time, the public prosecu-
tor has come to occupy a subordinate position. Even when he 
is aware of the defects in the prosecution evidence, he is 
not in a position to influence the future course of the 
prosecution. He is rarely consulted at the crucial stages 
of investigation and has no opportunity of guiding the in-
vestigating agency in the matter of gathering relevant 
evidence, 
The prosecuting agency should be separated frcxn and 
made independent of its administrative counter part, that 
is the police department, and that it should not only be 
responsible for the conduct of the prosecution in the Court 
but is should also have the liberty of scrutinising the evi-
dence particularly in serious and inportant cases before the 
case is actually filed in court. Such a measure would ensure 
that the evidence in support of a case is carefully examined 
by a properly qualified authority before a case is instituted 
so as to justify the esqpenditure of public time and money on 
it. It would also ensure that the investigation is conducted 
on proper lines, that all the evidence needed for the estab-
lishment of the guilt of the accused has been obtained. The 
actual conduct of the prosecution by such an independent 
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agency will result in a favour and more iiqpartial approach 
by the prosecutor to the case. 
The prosecuting agency should be completely separated 
from the police department. In every district a separate 
prosecution department may be constituted and placed in 
charge of an official/ who may be called a "Director of 
Public prosecution". The entire prosecution roachinary in 
the District should be under his control. In order to en-
sure that he is not regarded as a part of the police depart-
ment« he should be an independent official, directly respon-
sible to the State Government. The departments of the roachi-
nary of the criminal Justice, namely the investigation depar-
tment and the -prosecuting department should thus be conpletely 
separated from each other. 
It is necessary that the Director of Public Prosecutions 
should be a full time Government servant and should not be al-
lowed the right of private practice. The nature of his duties 
is such that if he were allowed the right to practise privately 
his personal interest may clash with the due performance of 
his duties. There have occasional ccmipalints, about the 
failure of part time public prosecutors to perform their 
duties properly and efficiently. Being in a position to 
confer favours, they are able to obtain advantages for them-
selves in private practice, it may therefore be reconsnended 
in the interest of intigrity and efficiency, that the practice 
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of eqppointing part-time prosecutors be abandenced. 
It has been observed earlier that there is need for 
cooperation between prosecution and police Department. The 
Public prosecutor has to be placed in full possession of all 
the relevant facts and documents. He is furnished with the 
list of the witnesses and copies of the documents relevant to 
the case. But often it becomes necessary for the public Pro-
secutor to know more fully the statment of witnesses which 
are rarely recorded verbatim. Here perusal of the case 
diary does not give him enough information. He also like 
to communicate with the investigating officer in order to 
acquaint himself more thoroughly with the facts, it is also 
important that he should have the assistance of the police 
officer in cases where defence witnesses are to be cross-
examineda The Public Prosecutors do not however get suffici-
ent assistance in these matters. The police officers appear, 
to treat the case as at an end. Once they have conpleted 
the investigation and submitted the police report. Though 
Police officers should, in fairness to the accused, not 
adopt a partisan attitude and try to manoeuvre matters so as 
to secure the conviction, it certaintly is a part of their 
duty to see that all information needed for a proper trial 
is furnished to the prosecutors. 
It has been observed in earlier chapter that recruitment 
of prosecutors from the Bar had not yielded satisfactory results, 
151 
Some time it is argued that police prosecutors were better 
equipped than lawyer prosecutors. The Chief advantage, it 
was send, lay in the fact that the process of investigation, 
he had also training in other branches of police work. It 
seems that if this lack of acquaintance with methods of Police 
investigation effects the captence of a lawyer - prosecutor a 
training for about six months may be given to him. He may dur-
ing his training watch the investigation of cases and learn 
more precisely how the police department functions, before 
a police report is laid before a Magistrate. The training 
should be effective and the recruit should be made acquain-
ted with those aspects of investigation of cases which would 
enhance his usefulness as a prosecutor. 
Some recommendations regarding the Prosecuting agency 
may be summarised as follows: 
(1) All prosecutors should be legally qualified and 
be recruited from the Bar; 
(2) The prosecuting agency should be separated from 
the Police Department. 
(3) There should be a whole-time officer responsible 
for prosecutions in each district styled the Di-
rector of piiblic prosecutions; 
(4) His duties and functions should be clearly spelled 
out in a legislation; 
(5) Under him they should be a cadre of whole time 
prosecutor responsible for conducting prosecutions 
who may discharge some of the functions of the Di-
rector at the Sub-Divisional Level. 
152 
(6) The conditions of service of public prosecutors 
and Assistant public prosecutors should be Inp-
roved and their emuluments raised; 
(7) Assistant Public prosecutors should be trained 
In the police department for six months. 
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